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includiny meeting public safety standard5 for robustness, security, redundancy, and interoperabilitS."'" 
Fi-imtline contended. however. that the specifications for the shared broadhand networh should be left to 
nego1i;ttion hetween the conimercial licensec and the puhlic safety broadband licensee, and its proposed 
ruli, w(ru1d merely require that the commercial licensee "consult" with the public safety broadband 
licenser hef'orr determining network specifications. Frontline also proposed that the commercial 
licciisee's commercial operation he subject tci the same survivability. throughput, security, and 
intcmperahilit) requirements specified hy the public safety broadband rules.8s7 

only be obligakd t o  "consult" with puhlic safety is insufficient to ensure that the technical specifications 
e\tablished for the netuork would meet public safety 
agreement must coiititiii provisions to address the required levels of service reliability. necessary security 
lcvcls. system maintenance. redundancy and other critical matters.""'" NPSTC states that "the network's 
i n l i d h i r u c h e  ;ind opxdtions. and i t s  quality of service, must reflect public safety's long identified 
staiidards of coverage, priority access and system restoration, reliability and security.""" NPSTC also 
states that capacity is a key consideration, arguing that "the Commission should require a detailed 
capncit! plan as one of the central elements in the negotiated agreement . . . . r r 8 6 1  RCC expresses concern 
ahout the commercial licensee's ability to meet public safety needs, noting that "commercial interest 
canno(, consistent with profit maximization, provide the coverage, network robustness, maintenance and 
operations protocols, and other system characteristics required by pubiic safety."86' Other commenters 
express concern about the potential for public safety network requirements to make the spectrum less 
desirable to potential bidders. For example, AT&T asserts that uncertainty regarding the scope of the 
"nrtw,ork design requirements" would make i t  difficult for potential bidders to make an informed business 
judgment about the spectrum's value.8h' 

404. Public \ a f t y  continenters argue that Frontline's proposal that the commercial licensee 

APCO argues that "the network sharing 

405. Discussion. In order to ha successful publidprivate partnership with a shared 
nationwide interoperable broadband network infrastructure that meets the needs of public safety, we adopt 
certain network requirements. The publiclprivate partnership network will serve as the nation's public 
safety wircless broadband network infrastructure, so it must meet the requirements of a public safety 
communications network. Accordingly, we require that the network incorporate, at a minimum, the 
following: 

Specifications for a broadhand technology platform that provides mobile voice, video, and 
~~ 

Friintline 700 MHz Public Sufel! Nirirh Notice Comments at 17. 

Frontline Mar. 6 Commcnts in W T  Docket No.  06-150 at 13 

. S P P  NATOA 700 MHz Furrher Norice Comments at 12 ("the mere duty to 'consult' does nothing l o  protect the 

X %  

8'' 

858 

interests and goals of the public safcty community. Thcrc is apparently no requirement that the E Block licensee 
adopt an) recommendation of the puhlic safcty group."). 

\PCO 700 MH: Ilr,ther N o r i u  Cornrncnts at 1 X. SIC, 

"'w XPSTC 700 MH: Firrfher Noricc Comments a( 12. 

Id. at 13. A number of commcnters also suggested that the public safety community develop a "statement of 
requircnlents" and puhlish i t  suhstantiully prior to the auction. See, e.&, APCO 700MHz Further Notice Reply 
Cninmcnts at I S :  Frontlinc 700 MH; Furlher Notice Reply Comments at 12-13; NENA 700 M H .  Further Norice 
Repl) Comments at 2: Veri7un Wircless 700 MU:, Further Norire Reply Comments at 7 .  

"'' KCC 70U MH: F11rrI1~1r N o t k e  Reply Comments al 52. 

"h' Al'RrT 700 MH: Furrlier Norirr Comments at 13: see also Verizon Wireless 700 MHz Furrher Notice Reply 
Comments at 23-24, 25 (clear specilicaLions of public safety's requirements must be provided in advance of the 
a~c t io i i  to comply with the requirements of Section 309(j)(3)(E) of the Act and ensure commercial success). 
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d;ita capability that is heanilessly interoperable across agencies, jurisdictions, and geographic 
arcah. The platform should also include current and evolving state-of-the-art technologies 
reasonably made available i n  the commercial marketplace with features beneficial to the 
public safety cornmunit) (c,y.. increased bandwidth). 

Sufficient signal coverage to ensure reliable operation throughout the service area consistent 
with typical public safet) comiiiunications systems (Le. ,  99.7 percent or better reliability). 

Sufficient robustnes5 to meet thc reliability and performance requirements of public safety. 
To meet this standard, network specifications must include features such as hardening of 
trilnsniission f.acilitics and antenna toners to withstand harsh weather and disaster conditions, 
and backup power sufficient to maintain operations for an extended period of time. 

Sufficient capacity to meet the needs of public safety, particularly during emergency and 
disaster situatioiih, so that public safety applications are nor degraded (Le . ,  increased blockage 
rates and/or transmission times or reduced data speeds) during periods of heavy usage. In 
considering this requirement, we expect the network to employ spectrum efficient techniques, 
such as frequency reuse and sectorized or adaptive antennas. 

Security and encryption consistent with state-of-the-art technologies. 

A mechanism to automatically prioritize public safety communications over commercial uses 
on a real-time basis and to assign the highest priority to communications involving safety of 
life and property and homeland security consistent with the requirements adopted in this 
Second Report and Order. 

Operational capabilities consistent with features and requirements specified by the Public 
Safety Broadband Licensee that are typical of current and evolving state-of-the-art public 
safety systems (such as connection to the PSTN, push-to-talk, one-to-one and one-to-many 
communications, etc.). 

Operational control of the network by the Public Safety Broadband Licensee to the extent 
necessary to ensure public safety requirements are met. 

The Public Safety Broadband Licensee shall have the right to determine and approve the 
specifications of public safety equipment that is used on the network, and the right to 
purchase its own subscriber equipment from any vendor it chooses, to the extent such 
specifications and equipment are consistent with reasonable network control requirements 
established in the NSA. 

A requirement, as explained more fully herein, that the Upper 700 MHz D Block licensee 
make available to the Public Safety Broadband Licensee at least one handset that would he 
suitable for public safety use and include an integrated satellite solution capable of operating 
both on the 700 MHz public safety spectrum and on satellite frequencies. 

406. These requirements are to be implemented by the parties through the NSA, which will 
also include the detailed specifications of the network that the D Block licensee will construct. By 
allowing the parties to determine specific dctails, including the technologies that will he used, subject to 
approval by the Commission, we provide them with flexibility to evaluate the cost and performance of all 
available solutions while ensuring that the shared wireless broadband network has all the capabilities and 
attributes needed for a public safety broadband network. 

b. Spectrum Use 

407. Background. Under Frontline's proposal, the shared network would operate on both the 
commercial licensee's spectrum and the public safety 700 MHz broadband license spectrum. In its filings 
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oii \b hich wc sought comment. Frontlinc proposed t h a t  the \pectrum from the two licenses would he 
\hared it i  two ways. First, i t  proposed that the publiclprimte network would provide commercial serviccs 
oii I0-niegahenz of rpcutruni licensed for commercial use and on the public safety broadhand spectrum 
on a xxoiidary. prreniptible hasih."" Second. Frontline proposed that the network would provide public 
d e t y  users with broadhand senice on the public safety broadband spectrum but also provide public 
>afet! agencies with priority access to its com~nercial spectrutn in emergencies.xhi With regard to 
etnrrgency priority ;lcce\s. Frontline further proposed that the procedures and protocols for such use 
hou ld  be defined i n  an agreement between the commercial licensee and the national public safety 
I i cc II see. '"" 

408. Prior tu Frontline's submis\ion 0 1  its proposal, we had sought comment on the issue of 
commercial use of puhlic safety spectrum on a secondary basis. Specifically, in the 700 MH;  PLthlic 
.%i/r.ty Nir i th Nori i .e, wc sought cmmient on whether to permit the leasing of the public safety broadhand 
\pcctnini 111 cnmmerci:il provider< on iI wcondary, unconditionally preemptible basis. 
Scction 337(a)( 1 )  of the Act requires that the 24 megahertz of 700 MHz spcctrum be allocated for "public 
safety service~.'dhi We also sought comment i n  the 700 MH? Pirhlic S+ty Nirirh Notice on whether it 
iwuld  be necessary, in order 10 allow the commercial use of the public safety spectrum on a secondary 
basis. to make a specific allocation for such secondary use in the 700 MHz Public Safety Band.869 In the 
700 MH: Furrher Notice, we noted that Frontline's proposal was premised on, among other things, our 
permitting commercial operations in the puhlic safety spectrum on a secondary basis as proposed in the 

x67 We noted that 

mil MHZ f l f h l i C  SUf;.f? Ni/lfh N<JriCe.x'o 

409. Commenters have addressed both aspects of the proposed spectrum sharing by the 
public/private partnership. With regard to the proposal to allow the commercial licensee in the 
publiclprivate partnership to use public safety spectrum for commercial operations on a secondary basis, 
some commenters argue that Section 337 of the Act prohibits the commercial use of public safety 
spectrum even on a secondary basis."" Specifically, several argue that the provision of commercial 
services in the public safety spectrum on a secondary basis would violate the requirement of Section 
317(a)( I ) that such spectrum be allocated for "public safety services."872 

Frontline 700 MHz Piihlic Sajcry Ninth Notire Comments at 7 ;  see a h  700 MHz Funher Norice, 22 FCC Rcd a1 
Xi34 

X I  b2 1274 .  
8h' Frontlinc 700 MHz Public .%/et? Nirrrh Nofir? Comments at i. 

Frontline Mar. 6 Comments in WT Docket No. 06-150. at 14 

See 700 MH: Puhfic Syfer! Nlrirh Notice. 2 I FCC Rcd at 14848 1 41. 

860 

S"- 

"" See, id. at 14x49 46. 
s,19 id, 

'-' 700 M H ;  Firrrher Notice. 22 FCC Rcd at 8 I 6  1-62 n.553 
* -1  C'TIA 700 MH: Further Nilr im Cotnmrnrz ai 19: L-3 700 M H z  Further Norice Comments at IO; MetroPCS 700 
MH: F~urrher Notice Ciitnments at n.132: NATOA 700 MHz Further Norice Comments at IS: New York, NY 700 
Mtl: Furrho- TVotice Comtiienls at 5-7: RCC 700 MH: Furrhrt-Notice Comments at 20-22. Cf Cyren Call 700 MHz 
l i i t t h e r  Notiw Rcpl) Commentb  at 28.3 I (arguing that Section 337 does not preclude the secondary coinmercial use 
of the 7lJO MH7. puhlic safety specmmi): Frontline 700 MHz Further Norice Reply Comments at 23-27 (arguing that 
Sections I and 301 permit. and Scction 337 does not preclude, making public safety spectrum available for 
conimrrctal usc on it secondary basis). 

McrroPCS 700 MH:. Furrher Notice Comments at n .  132; NATOA 700 MHz Furrher Notice Comments at IS; New 
York. NY 7110 M f I z  Further- Nolicr Commcntc a1 5-7; RCC 700 MHz Furrher Norice Comments at 20-22. 

.Sep CTIA 700 MH: Furrher Notice Coinnients at 19-20; L-3 700 MH: Further Notice Comments at IO; 6': 
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410. In addition, some commenters argue that permitting public safety users to access the 700 
hlHr commrrcial spectrum on a priority bahis during emergencies would also violate the requirement 
under Section 337(a)(1)  that such spectrum he allocated "for commercial use."873 These commenters also 
rxprrss concerns involving the implementation of emergency priority access. MetroPCS argues that any 
s)sterii that relies on the implementation (if :I complex priority scheme during an emergency would not be 
beneficial to public 5afr1y."~ I t  alho argues that preemption of.commercial access during times of 
cmcrgc.ncy could result in fatal consequcnces. and that there i s  near unanimous agreement that such 
callers iiiust he ahle t o  use their mobile phones t o  call for help in such situations, such as by dialing 
91 I .'-' Vrr i ron Wireless arsues that, insteud of adopting the Frontline proposal, the Commission should 
coiisidcr estahlishing ru les  for the commercial 700 MHz Band spectrum similar to the Commission's 
exi\ting Part 63 Priority Access Rules, which permit carriers voluntarily to offer public safety entities 
priority acces\ to open channels.":" 

4 i  I. Other comtneniers, however. suppuii proiiding public safety useis v&h piiority access tD 
877 commercial spectnim during emergencies. 

allocation in the 700 h1Hz Band i s  insufficient to address a l l  o f  public safety's requirements, especially 
during emergency operations. California supports the proposal, hut emphasizes that priority access 
must be instantaneously available to field users when they choose and that preemption o f  commercial 
tralfic should not require any hierarchical approval chain.x79 Several commenters raise concerns that the 
term "emergency" i\ not sufficiently defined and urge the Commission to provide a more detailed 
explanation o f  the term in i t s  rules."" APCO asserts that the definition should take into account that 
"much o f  what a first responder does on a day to day basis involves an emergency situation."''' 
GEOCommand asserts that unconditional access solely as defined by a public safety entity may be too 
problematic, but that excessively limited access is equally probiematic.x82 NPSTC asserts that priority 
access wi l l  be of little or no value if limitzd to large incidents, that virtually every public safety response 
i s  an emergency "to someone" and that the need for access should not be defined by the character of the 
incident but rather by the need to assist Finally, California asserts that an exception to traffic 
preemption should be made for 91 1 calls and asserts that the NSA should also allow for other exceptions 
as they arise.'" 

APCO asserts that the current public safety broadband 

17n 

412. Discussion. We permit the Public Safety Broadband Licensee to provide access on a 

See id. at n. 112. 

S t v  id. at 67. 

S e e  MetroPCS 700 hlH: Ficrrlter Nutiw Coninicnts at 69. 

8.1 

S-1 

875 

"!'.See Veriion Wircles? 700 MH: Further Notice Comments at 5X: 37 C.F.R. Part 64 App. B. 

See. e.g.. APCO 700 MH: Further Notiu, Comments al 19; California 700 MHz Further Notice Comments at 6. 

See APCO 700 MH:, Fiirther Notiw Comments at 19. 

See California 700 M H ;  Further Noticp Comments ill 6 .  

8:- 

ii* 

8% 

"'I Tee GEOCornmand 700 MH: Further ,Yorice Comments at 8 (arguing that Frontline proposal leaves the most 
cri l ical clenienl ofthc relationship undefined and urges the Cornmission to consider the precise nature and scope of 
the term necessary to ,justify access tu E Block spcc~rum): NATOA 700 M H z  Furrher Notice Comments at I I. 

See APCO 700 MH: Firrrher Norire Comments at 19. 

See GEOCornniand 700 MH: Further Notice Conimcnls at 9. 

8s I 

'" See NPSTC 700 M H ;  Further Notice Comments at 14. 

See California 700 MH: Further Notice Comments at 7. 
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xcondar? and preemptible basis to this hpectrum, pursuant to  the spectrum lease specified herein, for the 
purpow of enabling commercial operations within the hand devoted to primary public safety broadband 
ttsc. The Upper 700 MHz D Bloch licensee m i l l  gain access to this public safety broadband spectrum by 
means of a spectrum leasing ;irrmgernent wi th  the Public Safety Broadband Licensee. We also place 
additional conditions regarding the use of the D Block spectrum. including a requirement that the D Block 
licenxx prmide tlw Public Snfet) Broadband Licensee with priority access to the D Block license 
spectrum during rnicrgeticies. 

JI 3.  We disagree m,ith coninienters who assen that the Act prohibits us from adopting a plan 

Broadband Licensee and a commercial spectrum l e~see . "~  We conclude that Section 337(a)( I )  does not 
prohibit the F'ublic Safet) Licensee from entering into the lease for commercial operations, on a limited 
and preemptible basis as specified herein, of spectrum that is allocated for public safety services. In 

does n o t  prohibit us from requiring the D Block licensee to provide public safety users with priority 
accers to D Block license spectrum in ail emergency. Priority service, although provided to public safety, 
m i l l  s t i l l  he commercial, and will not appreciably impair the D Block licensee's ability to provide 
commercial xrvices to other parties. 

CI .'I' irating a publidprivate partnership through a shared use of spectrum between the Public Safety 

C - >  .L..I s--.'..- ?27,..\,?> ...k : -h  dire,.*,. . . t- ,. 1 ,~ 
l l l l "  ,,,a, CLLi",, . ? . > , \ d , , L , ,  w ,,c Lt, LS olrucntc 36 megahertz ' ' f x  coiiimercial use." 

4 14. Conrmrrciul Operations i r r  Public Sujetj' Spectrum ot i  a Secondary Basis. We permit the 
leasing of the Upper 700 MHz Band spectrum currently allocated for public safety services to commercial 
providers on a secondary, unconditionally preemptible basis. As we explain below, the spectrum leasing 
arrangement permitted here and the conditions placed on the use of the spectrum are designed to ensure 
that any commercial use does not undermine the "principal purpose'' of the services provided in this band 
"to protect the safety of life, health, or property," as required by Section 337."' 

We find that authorizing the Public Safety Broadband Licensee to enter into the spectrum 415. 
leasing arrangement in this band described in  detail below is an integral element of the package of rights 
and responsibilities we establish in this Second Report and Order with respect to the 700 MHz 
Public/Private Partnership involving the Upper 700 MHz D Block license and the Public Safety 
Broadband License. The Public Safety Broadband Licensee will be required to lease the public safety 
spectrum for use by the D Block licensee on a secondary basis pursuant to the requirements set forth in 
the NSA and established in this Second Report and Order."' Thus, under the 700 MHz PublicPrivate 
Partnership framework that w'e are adopting, the D Block licensee will be obligated to construct a 
broadband network capable of operating on the public safety broadband spectrum for the benefit of the 
Public Safety Broadband Licensee, and the Public Safety Broadband Licensee will be obligated to permit 
secondary commercial operations on the public safety broadband spectrum pursuant to the spectrum 
leasing arrangement. 

4 16. We have determined that commercial operations on a secondary, preemptible basis will 

"' CTlA 700 MH; Fxrrlier No!ice Comments at I Y: L-3 700 MH: Furrher Norire Comments ill IO; MetroPCS 700 
MH: I~~rirther Norici' Comnients at I O :  NATOA 700 MH: Further Norice Comments at 15; New York, NY 700 MHz 
Firither Noricr Comments at 5-7: Verimn Wireless 700 M H :  Further Notice Comments at 51-56; see also Sprint 
Kcxtel 700 MH: Further Norice Comments at 8 (urging the Commission tu analyze these issues to ensure that a 
puhliclprivnte partncrship, if adopted, rests u n  firm legal footing). 

"'47 U.S.C. $ 737(al( I ). (tj(l ) (A).  
887 We also require that this spectrum he subleased from the D Block licensee to the Operating Company through a 
spectrum subleasing arrangement under the Commission's rules. References in this order to the Public Safely 
Broadhand Licensee's spectrum manager leasing arrangement with the D Block licensee also include reference, 
where appropriate, to this spectrum subleasing arrangement. 
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i~ii ixiniizc the efficient use ol  the qxctrum by permitting lu l l  use of the public safety broadhand spectrum. 
Fusthrr. pro\iding the D Block licensze with the opportunit) to offer commercial cervices on this 
spcctrum, on it secondarb ba\i\, i s  an integral part of a viable framework for enabling the 700 M H z  
Public/Pri\ate Partnership to finance the construction of a nationwide, interoperable public safety 
hi-oadband network.*"' Given that thi\ spectrum leasing arrangement wi l l  support the build-out o f  a 
public safety nrtworh operating purbumt to the Public Safety Broadband Licensee’s license. and. given 
thi. particular role of the Puhlic Safety Broadhand Licensee in ensuring that the publidprivate network 
c\~i~bl ished piirsiianl to the 700 MHz PubliciPrivate Partnership serves the interests of public safety, we 
concludr that prrmitling the Public Safety Broadband Licensee to lease i t s  spectrum for use by the D 
Bhck licensee as pan of the \hared broadband network best serves the public interest. The Public Safety 
Broadhand Licensee i s  uniquely positioned to maximize the efficiency for puhlic safety purposes of this 
\pcctrum and maintain the unfettered use of  this spectrum for public safety service. 

sprctrurn manager leasing arrangement for the lull term o f  the license.’*’ This type of leasing 
arrangement enables il licensee to accord i t s  spectrum lessee a significant degree o f  operational autonomy 
without relinquishing dr,/bcio control over the licensed spectrum. At the same time, the spectrum lessee 
reriiaiiis ultimately responsibie for ensuring that the spectrum i s  used in a manner that complies with the 
applicable regulatory and statutory requirements. By limiting the D Block licensee’s secondary use of the 
Public Safety Broadhand Licensee’s spectrum to leased access under a spectrum manager leasing 
arrangement, subject to the conditions we are placing on the nature o f  that access, we thus ensure that the 
Public Safety Broadband Licensee has the regulatory means (and obligation) to preserve the fundamental 
public safety function of the band. Moreover, the Public Safety Broadband Licensee’s ultimate control 
over the D Block licensee’s use of this band, coupled with the operational flexibility accorded the D 
Block licensee under a spectrum manager leasing arrangement, should provide an appropriate balance 
hetween commercial and public safety operations in the public safety broadband spectrum. Specifically, 
thc spectrum manager leasing arrangement permits the D Block licensee to construct a network to serve 
i t s  business needs, yet preserves the network infrastructure required for primary public safety use in the 
Public Safety Broildband Licensee’s band. 

licensee’s commercial operations in the public safety spectrum must not cause interference to primary 
users (i .e. .  public safety users) and must accept interference from primary users at all times.8” To help 
ensure that commercial secondary use complies with these limitations, i n  the public safety broadband 
spectrum we wil l  require that the network be designed so as to automatically assign priority to public 
safety users, to the exclusion andlor immediate preemption o f  any commercial use on a dynamic, real- 
time priority hasis. and that network specifications are sufficient to guarantee that public safety users 
sulfer no harmful interference or interruption or degradation o f  service due to commercial operations in 
the public safety broadband spectrum. Commercial service should therefore operate in an effectively 
“invisible” manner with regard to puhlic safety users. 

4 17. \Ye uill require thai this spcctrum lcasing arrangement take the form o f  a long-term 

4 18. As further conditions on the spectrum leasing arrangement authorized here, the D Block 

Nothing in the Act or our rules prelents puhlic safety entities from receiving service liom commercial service 
probidcrs. Sue Implzmcn~aiinn of Sections 3(19(j) and 137 ofthe Communications Act of 1934 as Amended, WT 
Doikrl No. 99-87, Report and Order curd  Firrlker Notice ofProposed Rulemaking, 15 FCC Rcd 22709, 22750 11.232 
(2000) (stating that puhliu s;ili.t? entities. rather than constructing their own systems, may l‘ind i t  more cost-effective 
IO coi i t r i lc I  out to a commercial scryicc provider). 

XX’J.7ee’47 C.F.R. $ 5  1.90I0, I.YO20 

MUS 

See Amendnient Of Parts 71 And 74 Of The Commission’s Rules To Estahlish Rules For Digital Low Power R H I  

Tcievision, Television Translator, And Television Booster Stations And To Amend Rules For Digital Class A 
Television Stat.ion. ME 03.1 85,  Reporr and Ordrr. 19 FCC Rcd 22038, y[ 2 (2004). 
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419. We disagree with cornnientt‘rs who assert that the Act prohibits us from permitting 
coiiimcrcial operations on a secondary basis i n  the 700 M H r  public safety spectrum to facilitate the build- 
0111 of a pitblic wfety netvmrk.“’ These comnienters construe Section 337(a)( I ) ,  which directs the 
Commission to alloc;ttc 23 mesahertz of the 700 M H r  spectrum “for public salety services,”8y2 as 
requiring such y e c t r u m  to be used cudirs ivrly  for public safety services. 
niaintaitrs that the Section 337 “expressly forbids” any use of the relevant 24 megahertz fo r  commercial 
scniccs.”” The  statutory provision, however. includes no  such limiting language. It requires neither that 
the 23 megahertz at issue be allocated exclusively for public safety services nor that it be used only for 
such services. Moreover. Section 337(a)( I )  confer3 upon the Commission the authority to allocate 24 
megahertz fo r  public safety services ”according to the terms and conditions established by  the 
Commission.” We construe this phrase as  affording us broad discretion to impose conditions o n  the use 
of this spectrum to effectuate its optimal use by public safety, and the condition at issue here serves just 
such it purpose. Namely, the secondarv ~~ preemptible commercial use condition will harness private 
sector resources to facilitate the construction of a nationwTide interoperable public safety broadband 
network for use i n  this spectrum, and the record in this proceeding demonstrates the pressing need for 
such it network.’”’ Furthermore, for purposes o l t h i s  analysis, it is critical that this spectrum will be used 
primarily by public safety, and public safety will have the absolute right t o  preempt any commercial 
traffic on this spectnini. Thus, we  conclude that permitting commercial operations in these frequencies 
through this spectrum leasing arrangement on a secondary preemptible basis pursuant to the plan w e  
adopt here docs not violate Section 337(a) and is in fact fully consistent with both the “plain text” and 
put-pose of the statute. 

420. In any event, even were we to construe Section 337(a)( 1 )  to require this 24 megahertz of 
spectrum t o  be  devoted exclusively to the provision of “public safety services,” we  would reach the same 
conclusion because the definition of ”public safety services” does not foreclose the secondary preemptible 
commercial use  a( issue here. The  statute flexibly defines “public safety services” as services “the sole o r  

847 CTIA, for example,  

%‘I5 

XYh 

CTlA 700 MHz Further Norice Comments at I Y ;  L-3 700 M H z  Further Norice Comments at 10; MetroPCS 700 
MH,- Further Norice Comments at I O :  NATOA 700 MHz Further Notice Comments at 15; New York, NY 700 M H z  
Furlher Notice Comments at 5-7: Verimn Wireless 700 M H z  Furrher Notice Comments at 51-56; see also Sprint 
Nextcl 700 M H z  Further Norice Comments at 8 (urging the Commission to analyze these issues to ensure that the 
putdidprivate partnership, i f  adopted. rests on firm legal footing). 

‘”See  37 U.S.C. 337(a)( I ) .  

8” I 

See. e.8.. Vcrimn Wireless 700 MHz Furrher Norice Comments at 5 3 .  Xi>‘ 

”’ See CTl.4 700 MU.- Fiirrher Nolice Comments at 20. 

Ser Frontline 700 MH; Further Norice Reply Comments at 25 (“Nothing in Section 337 stands in the way of XY5 

allowing secondary use5 that do not interfere with the 700 MHz block’s primary allocation. Not a word of the 
statute addresses secondary uses. and the Commission regularly allows such uses.”). To the extent that we may have 
previously suggested that Section 117 required that the frequencies i n  this allocation must be used exclusively for 
public safety scrvices. see. ceg., The Devrlopnle,lr ojOperutio,zal, Technical a d  Sp‘cfrum Requirernenrs for 
Meeririx Fedrrul, Srare a i d  Local Public Safer?. Co~i~~nunicatioirs Requirements Through rhe Year 2010, First Report 
and Order and Third Proposed Notice of Rulemaking, 14 FCC Rcd. 152, 183 4[ 58, we reject such a view for the 
reasons sct torlh above. 

See Frontline 700 MH: Furrher Norice Reply Comments at 26 (“Allowing commercial secondary usage is also X9b 

entirely consistent with the Commission‘s wide discretion to ’establish terms and conditions’ over public safety 
srwiccs under the statute.”). 
my? 

preemptibie secondary commercial uses erpands the ability of  public safety entities to provide ‘public safety 
services.”’) (emphasis i n  original). 

See id. at 25 (“[A] publidprivate partnership tn create a nationwide wireless broadband network that allows 
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p u t i c ’ i p i /  purpose of which i s  to protect the d e t y  of life, health, or property,””’ which suggests that even 
tht. public saiety licensee might engage in other uses o f  the spectrum. Authorizing secondary preemptible 
~ ~ i n i i i e r c i a l  operations does not impair or materially detract from that statutorily mandated “principal 
purpose.” Indeed. il furthers that purpose, as noted above. by making funds available for the construction 
of ;I nationwide hrondband network that wil l greatly benefit public safety users. 

Nor doc> Section 317(f)( I)(C), which states that “public safety serviceb” are services that 
are “not insde commercially alailable t o  the public by the provider,” bar the spectrum leasing 
arrangement under the requii-ements and conditions contemplated here. We construe this language to 
refer to retail wireless operations, rather than to wholesale activities. I n  particular, we understand the 
prohibition on “the provider” - in this case, the Public Safety Broadband Licensee - offering services “to 
the puhlic” to restrict the broad offerings, accessible to the general public, that are the hallmarks o f  retail 
wireless offerings. This construction i s  consistent with Section 337(f)( l )(A) -that the “sole or principal 

rvices” is to “protect the :&et). o f  life, heal!h, or property”*” - in that i t  
underscores Congress‘s determination that public safety should be the primary mission o f  the public 
safety licensee (not operating a retail bireless business). The requirement we adopt here that the public 
\aiel! licensee enter into a wholesale spectrum leasing arrangement for use by the D Block licensee - and 
o t ih .  the D Block licensee - i s  a far cry from allowing i t  to engage in retail operations with respect to 
sei-vices that are niade “commercially available to the public” at large.’”’ 

We do not regard this construction of Section 337 as inconsistent in any way with the 
Commission’s coiiclusion in construing similar language in  a different statutory provision. In particular, 
i n  the No,l-Al,[.ouririt~R Safeguards proceeding, the Commission interpreted the statutory definition o f  
“telecommunications service” - “the offering o f  telecommunications for a fee directly to the public, or to 
such classes of users as to be effectively available directly to the public”Y01 - t o  encompass both retail and 
wholesale services.””’ The Commission based that conclusion partly on i t s  reading o f  yet another 
statutory provision. Section 2.5 I (cj(4). which refers to both “wholesale” and “retail” offerings o f  
telecommunications services,”’ and on the legislative history o f  the definition o f  “telecommunications 
service,” which indicated that Congress intended the definition to distinguish common carrier offerings, 
provided to the public, from private carriage  arrangement^.'^^ We have no basis to conclude, however, 
that Congress intended to make a similar distinction i n  requiring that “public safety services” not be 
”made available to the public by the provider.” Congress adopted the definition o f  “telecommunications 

42 I .  

422. 

47 U.S.C. 9 337(1]( I)(emphasis added). 

“’‘l 47 U.S.C. 5 337(1)( I)(A). 

We do not use the terni ”whnlesale spectrum leasing arrangement” here to distinguish such a spectrum leasing X X I  

agrccmcnt from any other form of leasing agreement. Rather, this term i s  simply used to distinguish thc 
arninpcrnenr at issue here from the retail opcrations in which a puhlic safety licensee may not engage. 

””’ 47 U.S.C. 5 153(4h). 

Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of  the Communications Act of 1934, 
ah Amended. CC Docket Nu 96- 149, F i m  Report mid Order- and Furrhet- Notice ofProposed Rulemakitrg, I I FCC 
Rcd 2 1905. 22032.34 ‘j¶ 263-265 (1996) (N~ i r~-A~c i~ur1r ing  Safeguards Order); Second Order on Reconsideration, I 2  
FCC Kcd 8653. X670-7 I ‘j 33 ( 1 997)(Nor~-Accoutiiitrg Safeguards Reconsideratioti Order). 

‘II’! 

17 U.S.C. 5 25l(c)(4)(requiring certain carriers “to offer for resale at wholesale rates any telecommunications 

,Nori-Arrouriting Safeguards Order, I 1  FCC Rcd at 22033-34 yI¶ 264-65; see also Noti-Accounting Safeguards 

011 + 

sewice that the carrier provides at retail”). 

Hecorisideruriuri Ordrr, I 2  FCC Rcd at 8670-7 I ‘j 33. 
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stmice" as part o f  the 'lrlecommunicatioiis Act of 1996,"" the primary purpose o f  which was lo "open[] 
;ill trleci,mmunication\ markets to 
ditfercnt purpose of directing allocation of the Upper 700 MHz Band, including the allocation of 24 
mrgahenr to public wf i t y .  t o r  this reason. \vc do not think i t  necessary, or even appropriate, to construe 
Section 337 on thc basis of Congrcssional intcnt in enacting the local competition provisions of the 1996 
,Act. 

Nonetheless. even if h e  were to read "not made commercially available to the public" to 
prohibit cotnnion carriage offerings by the public safety licensee, this provision does not bar the lease 
nrl-nngenient at issue hcre. The spectrum leasing arrangement, and the conditions we place on use of that 
sp~ctrum. i s  most akin to private carriage, i t1  that the public safety licensee does not makes services 
"available to the public" or to such classes of eligible users as to be effectively "available to the 
puhlic."""' Under the rule5 we adopt today. the required lease is a s u i  pieris arrangement available only 
t i?  the I? B!oct licen:.ee according to the prescribed terms o f  the lease agreement betwtcen the parties. 
This liniitation ensures that the Public Safety Broadband Licensee focuses i t s  efforts on public safety, 
rather than on commercial operations, while nonetheless providing a source o f  financing that enables i t  to 
fulf i l l  thc statutory goal of enhancing public safety. We conclude, therefore, that allowing the public 
safety licensee to enter into a private carriage arrangement in which it leases public safety spectrum for 
coinmercial use b) the D Block licensee on a secondary basis presents no conflict with Section 
317(f)( I j(Cl. 

424. 
337(t), this arrangement i s  consistent with the intentions of Congress to provide 24 megahertz of 
spectrum for public safety use. The secondary use wil l  facilitate the construction o f  the network that wi l l  
provide public safety .;ervices while in no way impairing or l imiting public safety services in the 
spectrum. Denying public safety the benefits o f  secondary use would thus work against the intent o f  
Congress by denying public safety a means of efficiently and effectively making use of their spectrum.'"' 
Wc also note that we have taken additional measures to ensure that the authorization for commercial use 
on a secondary hasis i n  these frequencies does not in practice either hinder or degrade the public safety 
services in the spectrum. For example, we require safeguards adequate to ensure that the primary public 
safety services are protected from interference on an automatic basis, and we prohibit the D Block 

Congress enacted Section 337 i n  1997 for the very 

423. 

9ux 

We find that, in addition to being consistent with the text o f  Sections 337(a)(l) and 

'")'Telecommunications Act of IOY6. Puh. L. No. 104-104. I I O  Stat. Sh (1996 ActKcodified at 47 U.S.C. $$ 151 er 
seq I .  

Xee Joint Statement of Managers. S.  Conf. Rep. No. 104-230. 104'h Cong., 2d Sess. I (1996). 

See Narimai Ass'n of ReRularop Uri/. Comni'rs I,. FCC. 525 F.2d 630 (D.C. Cir.), cert. denied, 425 US. 992 
( 1476)(NARUC)(defining common carrier i lb an entity that holds itself out to serve all potential users indifferently O r  

i s  required hy law to sewe all potential users indifferently); see also 47 U.S.C. $ 332(d)( I)(an entity i s  a commercial 
mohile service provider and regulated as il common carrier i f  i t  provides a mobile service "for a profit and makes 
interconnected ser"icc available ( A )  tu thc public or (B) to such classes of eligible users as to hc effectively 
a\ailahle to a substantial portion of the public"). 

See NARL!C'. 525 F.?d at 641 (esscnlial 10 the comniun carrier concept i s  that the carrier undertakes to carry for 
a l l  pcvple indiflerendy). 642 ("The common laus requirement of  holding oneself out to serve the public 
indiscriminately draws such a logical and sensible line hetween the two types [common and private] ufcarriers."). 

See Cyren Call 700 MH: Fwrher Nolice Reply Comments at 30 (arguing that "it cannot have been the intent of 
Congress to pro\,ide the Public Salety community with an allocation of spectrum and yet deprive i t  of the means to 
make use o f  that spectrum even i f  those means have been developed and embraced by Public Safety and the FCC"): 
NPSTC 700 MHz Further Norire Reply Comments at 5 (asserting that i t  would he "incongruous that a provision, 
directed towards ensuring a public safety allocation in the 700 MHr Band, would preclude effective use hy public 
salety"). 

UiJCi 
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liccnscc from discontinuing or degrading service to public safet) users. Accordingly, both the text and 
thc \tarutory purpose argue for allowing thi? secondary use. 

425. Our decision to permit the Public Safety Broadband Licensee to provide the D Block 
liccnsec secondary and preemptible access to the 700 MHz public safety broadband spectrum is an 
intqral  element of the unique package of rights and responsibilities of the puhlic/private partnership 
estxblishzd i n  this Second Report and Order. Specifically, the access that we provide to the D Block 
licensee is b a e d  on a number of factors specific to this partnership, including: ( I )  the complementary 
requircmcnt that the D Block licensee provide the Public Safety Broadband Licensee with priority access 
t o  the I1 Block license spectrum during emergencies, ( 2 )  the incorporation of the requirements set forth in 
thi. Sccond Report and Order as well as the terms and conditions of the NSA into the leasing 
arrangement, (3)  the provision of a means to enable private sector resources via the 700 MHz 
PuhliciPrivate Partnership to finance the construction of a nationwide, interoperable public safety 
biiiadbsnci nc:w,ork, in !ight of ho::. the record in this proceeding demonstrates !he pressing need for such 
a nctwork, and (4) the mandates that the network be designed so as to assign priority to public safety users 
automatically, to the exclusion and/or immediate preemption of any commercial use on a dynamic, real- 
time priority basis, and that network specifications he sufficient to guarantee that public safety users 
suffer no h;irmful interference or interruption or degradation of service. We thus do not intend to permit 
an) other leasing arrangcments involving the 700 MHz public safety spectrum outside of the unique 
circumstances of the puhliciprivate partnership and the specific conditions we place upon the leasing 
arrangement between the Public Safety Broadband Licensee and D Block licensee. 

Prior i ty Public Safety Access to Commercial Spectrum During Emergencies. As part of 
its responsibilities in managing the shared wireless broadband network, we require the D Block licensee 
to provide the Public Safety Broadband Licensee with priority access, during emergencies, to the 
spectrum associated with the D Block license ( in  addition to the 700 MHz public safety broadband 
spcctrum). In determining what constitutes an emergency, we agree with Frontline that the definition of 
an “emergency” for this purpose should be left to negotiation between the parties.’lo The potential 
disruption of commercial service in thc D Block license, while wholly appropriate in an emergency 
situation. must nonetheless be limited to the most serious  occasion^.^" Otherwise the commercial 
viability of the 700 MHz Public/Private Partnership could be jeopardized. To balance these competing 
concerns, we require the parties to define “emergency” for purposes of priority access to D Block license 
spectrum as part of the NSA. 

We expect that the terms of the NSA will ensure cooperation by the D Block licensee and 
the Public Safety Broadhand Licensee when they are called upon to coordinate priority access to D Block 
license spectrum for first responders facing an emergency. Nevertheless, we recognize that there may be 
occasions when the parties are unable to agree that an emergency situation requires priority access to the 
D Hlock license spectrum, especially in circumstances that do not clearly fall within the definition of 
“emergency” negotiated by the parties in the NSA. On these occasions, the Public Safety Broadband 
Licensee may request that the Commission declare, on an expedited basis, that particular circumstances 
uarrant emergency priority access. In order to facilitate this process and ensure a prompt response, we 
delegate authority to the Defense Commissioner to decide these requests and amend Section 0.181 of our 
Rules to reflect this new duty. 

426. 

427. 

Frontline Mar. 6 Comments in  W?’ Docket No. 06-150, at 14 

I‘hese limitations shall apply tn the emergency access we require here. Although we mandate that the D Block 
licensee allou the Public Safety Broadband Licensee to access the D Block license spectrum during emergencies, 
nothing in  this Second Report and Order shall be construed as prohihiting the D Block licensee from otherwise 
offering its commercial services to the Public Safely Broadband Licensee. 

91,’ 

P I , .  
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128. We cniphasi7.e that this priority access to D Block license spectrum is intended to ensure 
that public safety entities haxc sufficient bandwidth for their emergency communication needs. Under 
cmirrgenc) conditions, all public  safe^) enti t ies i n  the affected area w d l  have real-time access, as needed, 
tu iill D Block license spectrum on a priority basis over commercial traffic and wil l  preempt ongoing 
coiiiniercial traffic to the cxtcnt necessary. In this regard, we require the D Block licensee to provide 
appropriate warnings to i t s  commercial customers about thc potential interruption o f  their service during 
cmergencies due to preemption by public safety users. The NSA should address how the D Block 
liccnwe w i l l  satisly this obligation. including. for example, encouraging the use of devices that can access 
sprclruni other than the D Block. The NSA must also recognize that emergency 91 I calls from 
coiiiniercial u w r s  also play a critical role in saleguarding public safety and should be accorded some level 
VI  priority. which may be lower priority than public safety communications but wi l l  not be subject to 
inrcrmption of ongoing calls by public safety iiser\ and wil l  have priority over all other commercial uses. 

coinmercial u e , ”  does not prohibit u s  from requiring the D Block licensee to provide public safety users 
~ i t b  priority access to D Block license spectrum in an emergency. The D Block license spectrum is st i l l  
allocated for commercial use. wi l l  he used primarily to provide commercial services to the public at large, 
and wi l l  be assigned by competitive bidding pursuant to Section 3090) o f  the Act. Although in an 
emergency. the priority access to network services i s  provided to public safety users, this service itself i s  a 
commercial service that wi l l  be provided to public safety for a fee, albeit one that i s  not made available to 
Ihc general public and i s  provided according tu terms specified in regulation. Further, because emergency 
access to commercial spectrum would be triggered only in rare circumstances, it should not hinder the 
licensee from operating a successful commercial service. We therefore conclude that i t  is not inconsistent 
with Congressional intent that this spectrum be used by public safety i n  times o f  emergency. 

” * A  1 . 1 ~ 1 . .  
+ L Y .  vvc tirid that Section 337(a):li, which directs us to allocate 36 megahertz “for 

430. We also find that the D Block license i s  consistent with our statutory mandate to assign 
commercial 700 MHr Rand spectrum by competitive bidding pursuant to Section 3090) of the Act. The 
conditions associated with the D Block license do not alter that requirement or prevent u s  from offering 
the D Block at auction. The Commission has stated that “the relevant statutory prerequisite [for 
competitive bidding], as set fonh in Section 3090) of the Budget Act, i s  that mutually exclusive 
applications are accepted for filing. This standard does not require that the relevant spectrum be 
completely unoccupied by other services.”9i2 We wi l l  accept mutually exclusive applications for filing 
u i th  regard to the D Block spectrum. which wil l  be subject to auction and wil l  be used primarily to 
provide commercial services to the public at large. 

into this spectrum leasing arrangement subject to the conditions we set out in this order, we waive the 
Commission’s spectrum leasing policies and rules insofar as they prohibit public safety licensees from 
entering into spectrum leasing arrangements for commercial operations.”’ We determine, consistent with 
our proposal in the 7UU MH; Public Safefy N i d i  No t i c r~“  that permitting commercial use of public 
salety spectrum on a secondary basis on an unconditionally interruptible basis, as part of the 700 MHz 
PuhliclPrivate Partnership for developing an interoperable network for public safety use, would serve the 
public interest. 

43 I. Secondan: Murkers  rule^. In permitting the Public Safety Broadband Licensee to enter 

Amendment of Part 90 of the Commission’s Rules to Adopt Regulations for Automatic Vehicle Monitoring v i 2  

S)stcms. PR Docket Nu. Y3-61, 10 FCC Rcd 4695, yI 55 (191)s). 

lil ’ Sre S ~ c ~ m d u n  biorkm Secvnd Reppol? oird Order, I9 FCC 81 17529-3 I ¶¶ 53-56. 

700 MN: PLihlic Safer! Ninrh Nurice. 2 I FCC Rcd at 14849 1 4 4  411 
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c. Performance Requirements 
432. Rxheround. In the 700 MN; Furrher Notice', we sought comment on Frontline's 

proposal that the comniercial licensee responsible lor constructing the shared network be required to meet 
thc following build-out benchmarks: provide coverage to 75 percent of the United States population 
w i t h i n  four years ofthe 700 MHz "auction clearing date;" provide coverage to 95 percent of the United 
Siateb population uithiii seven years; arid provide coverage to 98 percent of the United States population 
wiihin 10 years."' With regard to Alaska, the 700 M H I  Further Notice sought comment on Frontline's 
proposal thar the licensee be required to provide coverage to all Alaskan cities of 10,000 or more within 
four years 0 1  the 700 MHr auction clcaring date."" 

In comments to the 700 MH: Further Notice, Frontline proposes that for the continental J33. 
United States and Hawaii the D Block licensce be required to cover: 75 percent of the U.S. population (or 
equi\alent geographic coverage) within lour years: 95 percent of the U S  population (or equivalent 
geographic coverage) within seven year nd 99 percent of the U.S. population (or equivalent geographic 
coverage) within ten years."" With respect 10 Alaska, Frontline proposes that the D Block licensee be 
legally obligated to providing coverage to all Alaskan cities of 5,000 or more by the end of the fourth year 
after construction begins. and thereafter the D Block licensee should be required to work with the Alaska 
Land Mobile Project to lormulatc a plan appropriate to Alaska's unique coverage Frontline 
states that these performance requirements should take effect on the later of either the date the D Block 
license is granted or the statutorily imposed DTV transition date of February 17, 2009.9'9 

In its comments, NPSTC states that it  strongly encourages the Commission to mandate 
minimum coverage requirements of 99.3 percent of the population at year NPSTC states that its 
IO-year population-based benchmark proposal would provide coverage to every county with a population 
density of five or more persons per square mile. NPSTC also thinks that it  is important for the 
Commission to impose interim coverage bewhmarks for the fourth and seventh years. NPSTC proposes 
interim benchmarks of 25 percent of population within four years and 95 percent of population within 
seven years."' In its July 6, 2007 El- Purte filing, NPSTC revises its first interim benchmark to 7.5 
percent of population within four years and maintains it second and third benchmark proposals of 95 

434. 

700 MI-I: Fiirrher Notice. 22 FCC Rcd at 8162 1214. 41' 

'"" Id. Frontline Mar. 26 E s  Pur~e.  WT Docket No. 06-150, Attach. at 3-4 (proposed 41 C.F.R. 5 27.14). Frontline 
spccified that the "auction clearing date" "refer[ed] to the Analog Spectrum Recovery Firm Deadline provided for in 
Seztion 3002 ol  the Deficit Reduction Act of 2005." Id. 

"I' Frontlinc 700 MH: Further Notice Comments at 40-41; see also Frontline 700 MHz Further Norice Reply 
Comments at 19. Frontline staled that, if the Commission chooses a geographic based build-out requirement, the 
ohligation should include coverage of Indian lands, hut not federal lands. Frontline also indicated that, if the 
Commission chooses a population-hased coveragc requirement, the D Block licensee should he required to work 
with the adjaccnt public safety hand licensee where public safety coverage needs might diverge from the goal of 
ninximizing population coverage. See Frontline Mar. 26 Ex Parte i n  WT Docket Nos. 96-86 and 06.150 and PS 
Docket No. Oh-1-29 a[ 7-8. 

Frontline 700 MH: Fir:-rhur Notire Cuninients at 41, We note that, in its filings prior to the 700 M H z  Further 
Nut Iw,  Frontline's proposcd huild-out rulr for Alaska would have covered only Alaskan cities of 10,000 or more by 
the cnd of  the fourth year. See Frontline Mar. 26 E.I Parte in WT Docket Nus. 96-86 and 06-1 SO and PS Docket No. 
Oh-220 at 8. 

.%e Frontline 700 MH: Further Notice Comments at 40-41; see also Frontline Mar. 26 Ex Parte in WT Docket 

io,, 

9 I i 

Nos. W X 6  and 06-150 and PS Docket N n  06-229 (proposed rule modifications). 

m NPSTC 700 IWH; Further Norice Comments at 12- I ? .  

s J 2 !  Id. 
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percent of population within bevet1 years and 99.3 percent of population in 10 years."" NPSTC also states 
i n  its t v  Portr that it would support additional requirements to ensure coverage for isolated population 
ceritcrs, and anticipates the usc of satellite technologies to provide coverage to remote areas. 

Association of Firc Chiefs (IAFC). and California state that they support the population-based benchmark 
ptqmhal outlined in NPSTC's comments.'J2' APCO. lACP and IAFC also call for coverage for major 
highway5 and intei-rtates. as well as "wch additional areas that are necessary to provide coverage for all 
incorporated communities with a population in excess of 3,000, unless the national public safety license 
and commercial licensee Jointly determine, i n  consultation with a relevant community, that such 
additional coverage will not provide significant public benefit.""' Cyren Call proposes 50 percent 
population coverage at four year\, 80 percent population coverage at seven years, and 99 percent 
population coverage at I O  years.'" RCC argues that the Commission should impose a geographic 
cnverage rcquiremcnt kcausc public safety has coverage needs in low or zero population areas."' 
NENA argues that the Commission should impose a mix of population- and geographic-based 
performance requirements."" ATKrT argues that in addition to a population- or geographic-based build- 
out requirement, the Commission should impow a public safety loading or participation 

both urban and rural markets."2y Nonhrop Grumman urges the Commission to permit flexibility to allow 
interim deployment of local or regional broadband networks by public safety entities in areas where the 
national broadband network build out will not occur in the near term.930 Region 9 (Florida), Region 14 
(Indiana), and Region 16 (Kansas) express concern that the proposed build-out schedule would result in 
long delays before public safety will be able to access the system, especially in rural  area^.'^' With 
respect to the date when the performance requirements should begin to take effect, Embarq notes that any 
build-out requirements that the Commission imposes must recognize that band clearing will not occur 
until the DTV transition is completed on February 17, 2009."" 

based build-out benchmarks that cover the nationwide D Block license area.933 Specifically, we will 

335. APCO, rhc International Association of Chiefs of Police (IACP), the International 

136. Einbarq argues that the Commission should adopt stringent build-out requirements in 

137. Discussion. We adopt specific performance requirements that include three population- 

'"' NPSTC 700 MH; Further Notice Ex Parte at 2 (filed July 6 .  2007). 

"" APCO 700 MH; Further Notice Comments at 18; California 700 MHz Funlier Notice Reply Comments at 4; 
NPSTC 700 MHz Further Notice Comments at 12; APCO, IACP and IAFC 700 MHz Further Noticr Ex Parte (filed 
J u l y  13, 2007); see ulro TIA 700 MHz Furrher Notice Comments at 4-5. 

''x APCO. IACP and IAFC 70G MH: Further Norirr Er Parte (filed July 13, 2007). 

"' Cyren Cell 700 MH: Fur-ther- Notice Comments at 21 

')2t3 RCC 700 MHz Firrther Notice Comments at 60: see ulsu MetroPCS 700 MHz Firrther Norice Comments at 64; 
MctroPCS 700 MH; Frrrther Norire Reply Comments at 49. 

''I- NFNA 700 hlH: Fiirtlier Notice Comments at 1 

'"* 4T&T 700 MH:. Fitrrher Notice Reply Comments at 23. 

'v' Ernbarq 700 MH: Further Notice Cornnients at 5 

Northrop Grumman 700 MH: Further Notice Comments at 5 "I1 

y3i Region 9 (Florida) 700 MHz Furfher Notice Comments at 3 ;  Region 14 (Indiana) 700 MHz Further Notice 
Comments at 2 ;  Region 16 (Kansas) 700 MHz Flirther Notice Comments at 3.  

''' Enibarq 700 MH: Further Notice Comments at 5 n.3 

The nationwide D Block license area is composed of the contiguous 48 states. Alaska, Hawaii, the Gulf of 
MCX~CO. and the U.S. territories. 
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requii-e the D Block licensee to provide signal coverage and offer service to at least 75 percent of the 
population of the nationwide I) Block license area by the end of the fourth year, 9.5 percent of the 
population of thc nationwide license area by the end of the seventh year, and 99.3 percent of the 
population of the nationwide license area by the end of the tenth year. To meet these requirements, the D 
Block licensee must uhe the most recently available L S .  Census Data. We conclude that the build-out 
rc'qiiircnients we impose will ensure that public rafety needs are met. 

While commercial providers typically focus exclusively on building out high population 
areas. we recogni~e that the needs of first responders are also important in smaller towns and rural areas. 
I n  order to ensure that less populous areas art. not neglected in the D Block licensee's build-out efforts, 

dopt certain additional measure\ to encourage coverage in those areas."' Accordingly, as discussed 
elsewhere. we require that the 1) Block licensee meet our initial population benchmarks based on a build- 
out schedule specified in the NSA consistent with the public safety needs." We also require the D Block 
licensee to offer ai least one hancixi \uitabie foi public safety use that include; an integrated sate!!ite 
s01utioii pursuant to the ternis, conditions, and timeframes set forth in the NSA. These additional 
requirrnients will facilitate coverage to rural and zero population areas if the public safety users need such 
coverage. 
Block licensee's performance requirements are responsive to the public safety needs. 

Fehruary 17.2009."' This i s  the statutorily imposed DTV transition date and is the same date that build- 
out obligations for the other unauctioned commercial 700 MHz Band licensees begin to take effect."* 
Thus, our four, seven, and ten year construction benchmarks for the D Block licensee will be calculated as 
starting from February 17,2009. Use of this date provides regulatory parity and it  recognizes that the 
DTV transition will not be completed until this date."" As a result, using the February 17, 2009 date will 
provide regulatory certainty, promote build-out of the shared network associated with the Public Safety 
Bruadband License, and foster development of the public safety broadband network. We note that the D 
Block licensee may begin constructing its system prior to February 17, 2009, and may begin operating its 
system prior to that date so long as it provides appropriate interference protection to incumbent co- 
channel and adjacent channel broadcasters."" 

338. 

. .  

936 Imposing specific build-out requirements through the NSA provisions will ensure that the D 

439. Our three population-based construction benchmarks will take effect beginning on 

See NPSTC 700 MH: Furrher Norire E.r Parre at 2 (filed July 6, 2007) (requesting that in addition tn three 971 

population-hasrd huild-out benchmarks, the Commission should also adopt certain additional requirements to ensure 
coberage tu isolated population centers). 

See "Network Sharing Agreement (NSA) and Mandatory Provisions," supra 

Given these measures. the stringency of our population-based requirements, and the requirement we impose 
clscwhere that the build-out schedule established i n  the NSA may not satisfy the initial benchmarks exclusively 
thr(iugh huild-out of high population areas. we do nut impose any additional requirements with regard to build-nut in 
Al;irka specifically. 

Xi( 11). 

Y 3 j  

Ql(. 

1 > 1 -  As discussed elsewhere. we adiipt that the D Bluch license term must not exceed 10 years from February 17, 

Srr 700 M H :  Reporr uiid Order. 22 FCC Rcd at 8095 Y l  82 

Ye(, Mid-Si/.e ILECb 700 MHr Furrher Norire Comments at 5 n.? 

Such inlerfcrcnce protection will he provided through compliance with the provisions of Section 27.60 of the 
C(immission's rules. 47 C.F.R. 5 27.60. Furthermore, certain B Block licensees will continue to be authorized to 
operate in the 762-764 and 792-794 MHz. hands, which overlap portions of the 758-763 and 788-793 MHz D blocks. 
7'he D Block licensee will therefore he required to provide appropriate co-channel protection to those B Block 
liccnsees by limiting its hasc station field strcngth signal levels to no greater than 40 dBu at the B Block licensees' 
geographic borders. 

,I 18 
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140. The Contniission will apply the three population-based construction benchmarks over the 
nation\ride D Block license area. Accordingly, the D Block licensee must employ a signal level sufficient 
t(l probide adequate service to the relevant percentage of  the population over the nationwide D Block 
license area: 
benchmarks be adequate for public safety w e ,  as defined in the Shared Wireless Broadband Network sub- 
section herein and furthcr defined h) the NSA, and that the services made available be appropriate for 
public safcty entities i n  those areas. In parlicular, as discussed below, we require as a mandatory 
probi\ic)tt of [he NSA that the D Block licensee and Public Safety Broadband Licensee negotiate inclusion 
into the build-out schedule coverage of major highways and interstates, as well as incorporated 
communities with a population i n  exce5s ol3.000. as suggested by APCO, IACP and IAFC.'" In 
addition, IO the extent that the D Block licensee chooses to provide commercial services to population 
Imeh i n  excess of thc relevant benchmarks. the D Block licensee will be required to make the same level 
of Eervice available to public safety entities. 

licensee ;ire clear, provide specific deadlines and quantifiable levels of service and, as a result, will 
provide the D Block licensce with regulator) certainty regarding the applicable construction 
recluirements. We agree with those commenters who stress that the build-out requirements for the D 
Block licensee must be stringent and unambiguous."" The requirements that we are adopting are more 
stringent than those that we are imposing on other 700 MHr commercial licensees and are consistent with 
our goal of dcveloping a nationwide broadband public safety network. In addition, use of population- 
based benchmarks is consistent with public safety comments, and ultimately the national interoperable 
broadband public safety network will be built to serve the public safety needs of over 99 percent of the 
popu~at ion . '~  

position to begin providing service to the Public Safety Broadband Licensee well in advance of the end of 
its license term. We also provide sufficient time for new advanced technologies to develop and be placed 
in service by the D Block licensee by setting the first benchmark at four years. These benchmarks for the 
D Block licensee balance the need to quickly develop the public safety communication system with the 
need to allow sufficient time for new and innovative wireless broadband technologies to develop. Our 
benchmarks, therefore, are consistent with our goal of establishing a national interoperable public safety 
network that will provide state-of-the-art service to the Public Safety Broadband Licensee. 

population-based construction benchmarks where the D Block licensee and the Public Safety Broadband 
Licensee reach agreement and the full Commission gives its prior approval for a modification. This 
approach will allow a certain limited degree of flexibility to meet commercial and public safety needs 
where those necds may deviate from our adopted construction benchmarks. As with other commercial 

'14 I Moreover, we require that the network and signal levels employed to meet these 

44 I. The three population-based construction benchmarks that we adopt for the D Block 

342. Moreover, by adopting interim benchmarks, we ensure that the D Block licensee is in a 

343. In certain limited circumstances, we will permit the D Block licensee to modify these 

Srr NENA 700 M H ;  F u d i e r  N o t i w  Comments at 3 ill 1 

"'I' APCO. IACP and IAFC 700 MH: Fiirthr,i-Norire €I Prrrre (filed Ju ly  13, 2007) 

'"' See APCO 700 M H ;  Furtlier A'o!icc C:)mnienrs at 18: Cyren Call 700 MHz Further Notice Comments at 20; 
Enibarq 700 Mti: furthri-hotire Comments at 5 ;  Northrop Grumman 700 MH: Further Notice Comments at 5; 
NPSTC 700 MH: Furrher Norwe Comments at 12: RCC 700 MH: Funher Norice Comments at 60; TIA 700 M H z  
Fuvther M i c r  Comments ai 4; Union 700 MH:  Further Norice Comments at 16. 

.\re. e.8. .  APCO 700 MH,- Firrrher Norirr Comments at 18: Embarq 700 MH: Further Norice Comments at 5 ;  
MctroPCS 700 MH; Further- N<l!ice Comments at 64: NENA 700 MHz Further Notice Comments at 4; NPSTC 700 
MHz Further Norice Cnmnents at 12; RCC 700 MHz Furftier Norice Comments at 60; California 700 MHz Fur-ther 
Norice Reply Coinmcnts at 4. 

Y 1 1  
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700 M H z  Band licensees. thc D Block licensee wil l bc required to demonstrate compliance with our 
adopted benchmark h) f i l ing with thc Commission within 15 days o f  passage of the relevant benchmarks 
a construction notification comprised of maps and other supporting documents certifying that they have 
n1c:t our performance 
supporting documcnth. must be truthful and accurate and not omit material information that i s  necessary 
lor the Commission to make a determination o f  compliance with our performance requirements.”h 
However. unlike the other commercial licenses and because of the nature of the partnership established 
herein. the D Block licensee wil l  not be subject to a “keep-what-you-use” rule. Rather, the Commission 
uill strictly enforcc thcse build-out requirements and, if the D Block licensee fai ls to meet a construction 
benchmark, the Cornmission may cancel i t s  license, depending on the  circumstance^.^" 

The construction notification, including the coverage maps and 

d. Network Sharing Agreement (NSA) and Mandatory Provisions 

Background. Commenters responding to our request for comment on the Frontline 444. 
proposal agree that the details o f  any publiciprivate partnership should be set forth in a network sharing 
agreement, but they disagree on the extent to w.hich these details should also be specified in our rules as 
opposed to being left to negotiation. 

Iramework” that leaves most details, including the rates that the commercial licensee could charge, to be 
worked out i n  negotiation, and it argues that i t s  proposed d e s  provide a framework with an appropriate 
level o f  specificity.yd” Other commenters argue that the Frontline proposal i s  not sufficiently specific, 
either because i t  leaves public safety VUherdbk to an agreement with unreasonable terms or rates or 
because i t  fails to give sufficient notice to bidders of their prospective obligations as the commercial 
licensee. 
required to address in a network sharing agreement.95u At the same time, some commenters also agree 
with Frontline that the rules should not be too specific.’“ 

Discussion. We establish that the relationship between the Public Safety Broadband 
Licensee and the D Block licensee wil l  be governed by the Network Sharing Agreement (NSA) to be 
negotiated by the parties and such other separate agreements as the Commission may require or allow, 
and we provide that compliance with the terms o f  the NSA shall be a regulatory condition o f  the D Block 

415. In i t s  comments, Frontline argues that the Commission should establish a “regulatory 

944 Commenters also present varied suggestions for the elements that the parties should be 

446. 

See 47 C.F.R. $! I .946(d) (“The notification must he filed with Commission within 15 days of the expiration of 

See, e.&, 47 C.F. R. 5 I. I 7  (Truthful and accurate statements to the Commission); 47 C.F.R. $! 1.917 (‘Willful 

Y l i  

thc applicahle construction or coverage period.”). 
Y46 

False sratements made therein, however, are punishable by fine and imprisonment, 18 U.S.C. 1001, and by 
appropriate administrative sanctions. including revocation of station license pursuant to 312(a)(l) of the 
Communications Ac1 01 1934. as amended.”). 

Below we discuss conditions. requirements. and procedures that are intended to prevent or address breaches of 

See Frontline Mar. 26 E r  Parte i n  W T  Docket Nos. 06-150 and 06-1 69 and PS Docket No. 06-229, at 6-8 

See, c.g.. Alltel 700 MHr Furrhef-Norice Comments at 6-7. 

See, e . ~ . ,  AT&T 700 M H i  Further Notice Comments at I3 (to give bidders greater clarity, adoption of Frontline 
proposal should include “specification of the primary terms and conditions that would have to he part of a Network 
Service Agreement . . . as well as penalties or sanctions to be imposed for failure to meet these terms and 
conditions.”); Cyren Call 700 MH: Funher Norice Comments at 22 (listing 17 elements to be included in NSA). 

”’ See Cyren Call 700 MfIz Funher Norice Comments a1 n.22 (ovcrly specific rules would “require potentially 
cortl? and time-consuming waiver requests should the parties agrce to an arrangement that i s  not contemplated 
expressly in the FCC‘s regulations.”). 

,Y47 

ohligations hq the D Block licensee under either the Commission‘s rules or the NSA. 
9 ix  

, , l i b  

‘,50 
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Iiceii\c. Breach nl ' t t i is  licensing condition may, at the determination ofthe Commission, result in 
rcmedies including, but not limited to. cancellation and subsequent award of tlie license."' Elsewhere in 
this Second Report and Order, we also e.;tablish certain specific ru les to govern the process for 
ciiiicellatinii ;ind re-awarding of the D Block license to  ensure that there i s  no discontinuation of serl'ice to 
public safet) entities. We also identit) else& here the potential remedies should the Public Safety 
H i ~ ) a d h ; l n d  Liccn\ez fail i n  a substantial wiry t o  meet i t s  obligations under thc NSA or any of the 
Coniniission's rules or requirements under this Second Report and Order. 

detail\ oftheir agreement arc appropriately left to them to negotiate and reach agreement on (subject to 
ultimate Conimis\ion approwl o f  the NSAJ. I n  the discussion that follows, however, we identify certain 
elements that NK require the parties to address in the NSA. Pritnarily, we require the parties to 
incorporate the rights and responsibilities governing the Public/Private Partnership that we have 
cnumerated and discussed in  thi \  Srcond R~epr>rt and Order. We also require the NS.4 to include or 
aJdre\s certain additional terms and whjects, however. These terms and subjects, together with the rules 
that we  ha\e detailed elsewhere. wil l ensurc that the PublidPrivate Partnership serves the public interest. 
In addition, i t  wi l l  help potential bidders on the D Block license in understanding their ohligations prior to 
~ i i t c t i m .  and wi l l  assist the parties in reaching agreement on the NSA. 

447. We require :ill t l ie  piinirs t o  negotiate in  good faith,"" and wc find that many of the 

448. Ri,yht.s uiirl i)hli,qcrtiuri.s Uiidei- the PuDlic/Priwfe Parfilership. The NSA must 
incorporate all of the substantive rights and obligations o f  the parties that we have established in this 
Second Report and Order that are relevant to the PublidPrivate Partnership. Thus, for example, the NSA 
mus t  incorporate the inandatory network specifications we have established elsewhere in this Second 
Report and Order, including the technical specifications, terms, and conditions that w i l l  ensure that public 
sal'ety users are provided priority access to public safety broadband spectrum on a dynamic, real-time 
basis. Once the NSA i s  approved by the Commission and executed by the par tie^,"^ assuming all other 
licensing requirements are met, the Commission wil l  grant the D Block license to the winning bidder and 
compliance with the terms and conditions o f  the NSA wil l  be license conditions for both the D Block 
license and the Public Safety Broadband License."' As discussed elsewhere, we require the parties to 
submit an executzd NSA within 10 business days ofthe Commission's approval o f  the agreement, and we 
provide that the D Block license wi l l  not be granted until such submission. 

17. 2009, which coincides with the term of the D Block license established elsewhere in this Second 
Report and Order. At the conclusion o f  the initial, and subsequent, term o f  the agreement, the NSA may 
be renewed along with the D Block license, subject to Commission approval. We find it appropriate to 
ensure that consideration of whether to renew the D Block license and whether to renew or modify the 
NSA whose performance i s  a condition o f  that license should occur at the same time. 

the NSA. including any applicable fees for normal network service and fees for priority access to the D 

SPC, d , o  17 C.F.R. $ $  I .903(h) ("The holding of an authorization does not create any rights beyond the terms, 
coridillim\ and period specified i n  ]he aulhorilat~on."), I .44S(e) ("The FCC may grant applications . . .subject 10 
conditii)iis other than those normally applied lo authurimlions of [he same type."). 

449. Term cfAgrermerif. The NSA must have a term not to exceed 10 years from February 

450. Servicr Fees We find that all service fees for public safety service should be specified in 

- 
,911 

,.is discusscd elscwhcre, the Public S a k t y  Broadhand Licensee has the responsihility to negotiate an NSA with 
the winning bidder 011 the D Block license for broadband service in the 700 MHr public safety broadband spectrum. 

411 ut the partie$, including the winning bidder of the D Block license, the bankruptcy-remote entity to be the D 

Except as specified hercin, current rules and remedies under the Commission's general rules regarding violation 

ti53 

Block licensee, [he N c t w t ~ l ,  Assets Holder, and [he Operating Company, must cxecute the NSA. 
v i 5  

of license terms and conditions would continuc 10 apply. 
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L l i h  Hlock i n  an emergetic!. 
falth. taking into accijunt all appropriate lactors, including hut not limited to the puhlic/private nature of 
thc partnership. We expect. however. that t l ie  parties wil l  negotiate a fee structure for priority access to 
the D Block in an emergency that wi l l  protect public safety users from incurring unforeseen (and 
utrbudgetsd) payment obligations in the event that a serious emergency necessitates preemption for a 
\u\taincd period. We also encourage the parties to negotiate a fee agreement that incorporates financial 
inceiitivcs for the coinniercial licenwe based on the number o f  public safety entities and localities that 
whscrihe to the sen ice .  

We find that the parties should he left to negotiate reasonable rates in good 

15 I. We note that. for the negotiation of reasonable rates, typical commercial riites for 
analogous service5 may be useful as a guide.’”’ We believe, however, that the negotiated rates wi l l  in fact 
be lower than typical conimercial rates lor analogous services. One of the anticipated benefits that has 
persuaded us to establish a D Block license i s  that only a small portion, if any, o f  the initial construction 
COXIS will he recovered through public safety charge< ”” Further, we expec! !hat fees wil! be such thzt 
public safety entities are able to afford the services that they require for their public safety functions. 

responsibilit), providing 700 MHr broadband network service to the nation’s local and state public safety 
enti t ie~.‘”~ Therelbre, when negotiating fees, we expect that the D Block licensee w i l l  provide public 
sality with the terms that wi l l  best serve the public interest goals established in  this Second Report and 
Order regarding the public/private partnership. Further, we have established various remedies available 
to resolve disputes over NSA terms, and that, if necessary, we can exercise one of these options to ensure 
that fees charged are reasonable. 

consistent with the mandatory national build-out and performance benchmarks that we have established 
for the D Block licensee elsewhere in this Sccond Report and Order. We expect the NSA to identify the 
specific areas of the country that wi l l  be built out by each o f  the construction deadlines that we have 
established. While commercial providers typically focus on population centers first, the needs o f  first 
responders are also important in less populous areas. Because we must ensure that smaller towns and 
rural areas are not neglected in the D Block licensee’s build-out efforts, we require the D Block licensee 
to  meet our initial population benchmarks by not exclusively concentrating on building out high 
population areas. In this regard, we agree with public safety commenters to the extent that we require the 
parties to include in the NSA coverage for major highways and interstates, as well as such additional 
areas that are necessary to provide coverage for all incorporated communities with a population in excess 
o f  3,000, unless the Public Safety Broadband Licensee and the D Block licensee joint ly determine, in 
consultation with a relevant community, that such additional coverage w i l l  not provide significant public 
benefit. We also rcquire an estimated cost for each specified area of the build-out, which will assist u s  in 
efforts to ensure that the build-out schedule i s  achieved. 

Modificatioris 10 rhr NSA. We obligate the parties to act in good faith i n  all dealings with 

352. We emphasize that the entity winning the D Block license i s  accepting a critical public 

453. Drraild Birild-Out Schedule. The NSA must include a detailed build-out schedule that i s  

454. 

I+xjntline 700 MH: Ptrhlic Sufrg Ninrh Norice Cornments at 27-28 

I:rontliiic 700 M t t  Furllir~ Norice Commcnts ill 46. 

I:or i:xaniple. Frontline‘s original proposal emphasized that its network service fees on the Public Safety 
Broadband Licensee for managing, operating. and upgrading the network ”would he much lower than the public 
safcty spectrum usage fee under the 700 MHz Public Sufery Ninrh Norice’s proposal because, under [Frontline’s 
proposal,] public safety uould not be funding the up-front costs of constructing the nationwide infrastructure.. ..” 
Frontline 700 MHz Public. Sufef? Nirirh Norice Coniments at 27. 

tl ie puhlic safety network as a trust responsibility that the Commission will oversee and enforce.”). 

‘I!,, 

c,5- 

W h  

See NPSlC 700 MH; Furrher Norice Reply Comments at 6 (“The E Block licensee should view i t s  ohligations to ‘I!,> 
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each other and to  abide hy the terms of thc agreement. The NSA must specify that any major 
niodil~ication\ t o  thc terinc of tlir NSA. rzlatcd agreements or documents, or such other agreements as the 
Ct~iiimission mny require or a l l o ~ ,  require not only the agreement of the parties, but also prior 
Coinmissioii approv;rl. All other modificetionr require prior approval by the Chiefs of the Wireless 
Bureau and the Public Safety and Horneland Srcurit) Bureau on delegated authority. 

e. License Term and Renewal Expectancy for the PubWPrivate 
Partnership 

455. Hacheround. In (he 700MH; Rc,port urid Order. we adopted a I O  year license term for 
initial ;iuthoriration i n  the 700 MHz Commercial Stmice Band, subject to a subsequent renewal 
expectancy of I0 )ears."*) In the 700 MH:, Fiirther Notic(,. we noted that Frontline proposed that the term 
ofthe 1) Hloch license would be for 15 years. and would be subject to a renewal expectancy upon the 
completion of "substantial service."""' Fmntline contends that given the aggressive build-out 
requirements for the license and the s i x  o f  the investments required, a substantial license term i s  
iippropriate. particularly since a shorter license term could substantially deter auction participation.96' 

year licensc term, coinciding with the substantial completion of the proposed build-out r e q ~ i r e n i e n t s . ~ ~ ~  
NEN,4 also argues that the licensee's success in meeting i t s  build-out requirements should be a 
substantial factor in any decision 10 renew the national D Block license."" Regarding the renewal 
criteria, Cyren Call suggests that, as part of the Commission's new renewal procedures for the D Block 
license. the Commission solicit the viewpoints of the Public Safety Broadband Licensee and Public Safety 
network uscrsYhS Cyren Call argues that doing so would provide an additional source o f  motivation for 
the commercial operator to take steps beyond those required for mere minimum satisfaction of its 
contractual obligation.'bh 

456. I n  response to the 700 MH: F-iirther Notice, NENA comments that it would support a IO- 

457. Discussion. Consistent with the decision made for other commercial licensees in  the 700 
M H z  Report urzd Order, we decide that a term not to exceed 10 years from February 17, 2009, should he 
used for initial authorization in the D Block license. The D Block license would be auctioned as a single, 
nationwide license to provide for commercial service in the "D Block," and to build and operate ajoint 
broadhand public safety and commercial network for public safety use. Considering the specific build- 
out requirements adopted for this license, we find that a IO-year license term i s  appropriate to secure the 
long-term financial commitment and the reliable public safety services. I t  w i l l  provide regulatory parity 
by establishing the same license term for the all 700 MHz licensees, and we find that Frontline has 
provided no persuasive reason to grant the D Block licensee a term 5 years longer than other commercial 
licensees. I n  particular, we do not belieue that the 10 year term wi l l  have a significantly different impact 
on bidding than a 15 year term. 

At the end of the I O  year term. the D Block licensee wi l l  be allowed to apply for license 
renewal, although its renewal wi l l  be subject to i t s  success i n  meeting the material requirements set forth 

45s. 

"" 700 MMr Report o r i d  01-der, 22 FCC Rcd a! 8097-94 ¶¶ 71-77. 8095-96 ¶¶ 82-84. 

'"" 700 .MH: Fiirther Noficc. 22 FCC Rcd ai 8167-63 '$ 275. 

""' .Srr Fronrline Mal. h Coninients in W 7  Docket No. 06.150 ill 19. 

UENA 700 MH: Firrthri- Notice Comments at 4. 

Id. 

Cyren Call 700 Mli: F-urther Notice Comments at 17 (citing 700 MH: Repnrt and Order, 22 FCC Rcd at 8092 

'ibi 

'%I 

9b? 

94 'fiyI 73-79). 

Yhc' Id. 
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111 thc NSA a\ well a\  a11 other liccnse conditions, including meeting the performance benchmark 
requirement,. Because the initial NSA term wi l l  expire at the same time, the D Block licensee must also 
l i lv t i  rcncwed or modified NSA foi- Commission approval at the time o f  i t s  license renewal application. 
G i w i  these detailed license rcriewal requirements, we decline to impose a separate substantial service 
shouing. Considerinx the public safet) comniunity’s concern over the success of the D Block license, we 
bclic\e that the Commihsion‘s nev. renewal procedure for this band should motivate the commercial 
npcrxor t o  pro\ide service to public safety users at a level and quality beyond the minimum necessary to 
sa t i \ f !  i t s  obligations under the NSA.”h7 

159. The material requirernents set forth in the NSA, as discussed elsewhere, are conditions of 
tllc I> Block license. including the network build-out schedule and satisfaction o f  the agreed-upon public 
salet! specifications regarding the network construction and operations, in order to obtain a renewal o f  
the license. Regarding the D Block license renewal application, we find the material requirements in the 
NS,? t o  he !h:::;e requiremen!s t h !  are the ”essence” of!he agreement between the parries, including bur 
not limited to the build-out schedule for the public safety network and other provisions that serve the 
fundainental purpose ofthe NSA, as well as any time limits on the performance o f  those provisions. 

f. Public Safety Satellite Support 

160. Background. I n  the 700 M H r  Public. Saferv Ninth Nuticr, we stated that “[s]urvivability 
i s  ;in important objective of  the envisioned nationwide public safety broadband system.”9hx We further 
ob5erved that a network could be made “inherently robust by incorporating flexible routing and other 
features (possibly including a satellite component operating in other spectrum) that wi l l  maintain essential 
operations when parts o f  the infrastructure have been destroyed or disabled.”9hy We tentatively found that 
these considerations argued in favor o f  establishing a single national public safety broadband licensee. 
”[A] single national licensee may be in a better position to ensure robustness and survivability.” the 
Commission stated, in part because i t  could be “well-situated to contract for national satellite service and 
brnefit from economies o f  scale in integrating satellite capability into i t s  radios to the extent that such 
integration i s  hene f i~ ia l . ”~ ’~  

I n  its filings on which we sought comment, Frontline also briefly discussed the potential 
of satellite communications to enhance the coverage or robustness o f  a network. Frontline asserted that 
the commercial licensee and the public safety broadband licensee “could also work with Mobile Satellite 
Service licensees to provide satellite coverage to cover gaps in rural areas in the terrestrial 700 M H z  public 
safety broadhand ne tw~rk . ” ”~  Frontline proposed no obligations for the commercial licensee with regard 
to satellite support, however, except that, after the fourth year of build-out (by which time, Frontline 
proposed, coverage would be provided to all Alaskan cities o f  10,000 or more), the commercial licensee 
would “work with the Alaska Land Mobile Project to determine where additional coverage [in Alaska] is 
needed and feasible, taking various factors into account including the availability o f  satellite  service^.""^ 

were adopted, some or all public safety equipment operating on the commercial licensee’s network, 
including handsets and other mobile or fixed receivers, should be required to be capable of accessing 

461. 

462. I n  the 700 MH: E‘urther Notice, we sought comment on whether, if the Frontline proposal 

Id. ‘w- 

“Oh 700 MH; Puhiic Sof.r! Niiirh Norire. 2 I FCC Rcd at 14x47 91 17. 

Id. ‘ W J  

‘”’’ ld.. 2 I FCC Rcd at I4844 41 26. 

.SCP Frontline 700 MHz Public Safer?. Niritli Norice Comments at 3 I n.55. u; I 

“” Frontline Mar. 26 E.r Purtr in WT Docket No. 06-150 and 06-169 and PS Docket No. 06-229, at 8 
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satellite communications. arid whether the Commission should require the commercial licensee to 
incorporate satellite-based technolog:) into its network infrastructure."' Comments filed in response to 
thi, inquiry generally favor making satellite technology available for public safety users. SIA urges the 
Commission t o  " ( i )  make ;1 r exonah le  effort to ensure that as many 700 MHz public safety devices as 
po\sible have the capahility to access ii satellite system; and ( i i )  facilitate the incorporation of satellite- 
bared infrastructure into any 700 MH7 public safety network as a backup to terrestrial network 
inCra~tructtirr."'~" A number of corninenter\ supporting the creation of ;I national public safety broadband 
n r t ~ o r k  argtic that a \atellitc wcrla:) is necessary to c o w r  rural and remote areas effectively."' MSV 
pruposm that dl equipnient should be required to have an embedded chipset, making i t  possible to access 
%~teI l i t c  systems. MSV's  proposal receibes conditional support from APCO, which suggests that the 
Public Safety Broadband 1-icrnsee could explore the viability of imposing such a requirement."' Iridium 
urses the Commission to "require satellite hack-up for public safety applications" without mandating a 
spcciflc technology.y78 Iridium further advocates that the Commission "should allow public safety to 
select from the broadest range of technology to suit their needs" by encouraging the "use of seamlessly 
integrated technology i n  both the terrestrial 700 MHz public safety spectrum as well as one  or  more bands 
iii  which satellite systems operate.""" Some public safety organizations, however, emphasize the need 
for public safer) to have access to comiiiercial off-the-shelf equipment, rather than imposing specific 
equipment mandates. and advocate flexibility in infrastructure requirements to facilitate cost-effective 
build-out ol' a nalional. interoperable nttwork for public safety users in a Public/Private Par tner~hip .~ ' "  

component of a public safety communications network. Satellite technology can  provide the only means 
ot communicating where tcrrestrial communications networks have been damaged or destroyed by wide- 

463. Discussion. We agree with cotnmenters that satellite service can be a valuable 

See 700 MHz Furrho. N o r m .  22 FCC Rcd at X I  6.5 ¶ 280. 97 3 

w SIA Coniments i n  WT Docket No. 06-lhY. PS Dockel No. 06-229, WT Docket No. 96-86. at 2 ,  I ,  13 
(ufgesting that by incorporating satellite seryices into the network infrastructure, public safety would have access 
10 ubiquitous. advanced hroadhand communications capahility, capable of providing a rohust back-up system in case 
o i  ierresIrial nctwork failure); see u1.w MSV 700 MH: Firrthrr Norice Comments at 7 (advocating that the 
Coinmission "require all terminals on the 700 MH7 public safely hroadband network to have the capability of 
prirvidinf mobile service hy  salcll i te hy 2010')). 

See. e,x., Fire Fighters Idaho 700 M M  Further Niiricu Comments at 2;  Fire Fighters Montana 700 MHz Furrher 
Noricu Comments at 2: Fire Fighlcrh Orcgon 700 M H z  Furrher Norire Comments at 2;  Fire Fighters Mass. 700 M H z  
Fwrhur Norire Cornmenls at 2;  Police Chiefs Mass. 700 MH: Further Norire Comments, at 2 (all stating that a 
satellite overlay is necessary); hrtr see Veriron Wireless 700 MHz Furrher Notice Comments at 13, n. 76 (noting 
ihai satellite service already is prcscnt in YO percent of all U.S. zip codes, citing High-speed Services for Internet 

1 ( Jan .  2007) available at l i1tp:l lhraunloss.fcc.go~/edocs~public/attachmatc~~C-270128A I .pdf)). 

cj75 

tatus as of June 30, 2006. Industry Anaiysis and Technology Division. Wireline Competition Bureau, at 2- 

MSV 700 M H :  Frrrtliur Notice Comments at 7. 

-\PCO 700 ,MH: Furrher Norice Reply Comments at 6 .  

I,ctier Irmi Gregf L. Elias, Cuunscl LO Iridiuni. tr) Marlene H .  Dortch. Secretary, FCC, WT Docket No. 06-150 

Letter lrum Gregg L. Elias. Counsel to Iridium. to Marlene H. Dortch. Secretary. FCC, PS Docket No. 06-229, 
WT Docket No. 96-Xh (liled Ju ly  24. 2007) (Iridium July 24 Er Parre Letter). 

Sur. e.g.. Missouri Highwaq Patrol 701, / M M  hirther Norice Comments at 9, at 25. 35 (deployment can be less 
expensive by using COTS and existing network infrastructure where possible); see also NATOA 700 MHz Frmher 
Norice Comments at 14 (when specifying the security and network interface requirements for equipment operating 
in an open access environment it will he importan1 to consult public safety and to ensure that no particular 
manufacturer is inadvcrtcntly favored). 

97,. 

51- 

,>qs 

( l i lcd J u l y  2. 2007) (Iridium E.r Porrr Letter). 
97'1 

U X l i  
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scale natural or man-made disasters. As the Katrina Report found, “[sjatcllite networks appeared to be 
the communicatioiis services least disrupted by Hurricane Katrina. [Bloth fixed and mobile satellite 
\)\terns provided a lunctional, alternative communications path for those in the storm-ravaged region.”’xi 
In this regard. satellite service providers Iridium and MSV both reported substantial increases in the use 
of their wryices i n  and around New Orleans i i i  the wake of Hurricane Katrina.‘*’ Satellite services also 
can enable public safety users to communicate in rural and rcmote areas that terrestrial services do not 

ive performance requirements we impose herein on the D 
Block licensee, there will  remain a number of geographic areas without coverage for il number of years. 
As a result, the availability of satellite-based communications capabilities would serve to bolster the 
a\ailabiht), robustness. and survivability of public safety communications networks, parricularly in 
circumstances of the direst nature where the safety and security of Americans are greatly at stake. For 
these reasons, we believe that it is apprupriate for us to strongly encourage and facilitate the incorporation 
of satellite-based c ~ m n i ~ n i c a t i o n ~  capability into public safety networks. At the same time, we must 
ensure that any action we take in this regard does not unduly burden either public safety users or the D 
Block licensee. 

at leabt one handset that includes a seamlessly integrated satellite solution. We do  not require that this 
handset use any specific technology, only that i t  be capable of operating both on the 700 MHz public 
safety spectrum and on the satellite frequency bands and/or systems of the satellite service providers with 
which the Public Safety Broadband Licensee has contracted for satellite service. We do not, however, 
require that the D Block licensee incorporate support for satellite communications into the infrastructure 
of the shared terrestrial network. 

r‘ .h <J83 
’ai . For example. even under the aggr 

464. Accordingly, we require that the D Block licensee make available to public safety users 

465. The record indicates that handsets with seamlessly integrated satellite solutions are 
already under development by some equipment vendors, and that the incremental cost of incorporating 
satellite capability into terrestrial handsets may be relatively small.’84 We find that this obligation will 
provide incentives for competitive development of handsets with various types of seamlessly integrated 
satellite capabilities. and potentially lead to affordable equipment and service costs for the public safety 
community. In addition, we expect that the D Block licensee may find that some consumer segments 
would find value in handsets with satellite capability. Public safety users, meanwhile, will be able to 
realize the advantages of satellite-capable handsets if they choose, but would be under no obligation to 
purchase them. 

take steps to facilitate the development of handsets with seamlessly integrated satellite solutions. 
Nevertheless, we understand that handsets offering an integrated satellite solution are not yet available, 
and that the development will take time, It would also be counterproductive for the D Block licensee to 
offer a handset with an integrated satellite solution that is incompatible with the satellite solutions 
ultimately adopted by the Public Safety Broadband Licensee, For these reasons, we do  not establish an 
immediate obligation upon the D Block licensee to make satellite-capable handsets available. Rather, we 
will require the D Block licensec to begin offering at least one handset suitable for public safety use that 
includes a seamlessly integrated satellite solution pursuant to the terms, conditions, and timeframes set 

466. We expect that the D Block licensee, satellite companies, and handset manufacturers will 

lndrpendent Panel Reviewing the Impact of Hurricane Katrina on Communications Networks, Report and ‘,h I 

Re< ommendations rn rhr Federal Connnunicurions Conmission at 10.1 I : see also id. at 24 (“satellite infrastructure 
w i h  generally unaffected hy the storin and could hevc provided a viable hack-up system.”). 

See Iridium Ex Parr? Letter at 13: MSV 700 MH: Furrhrr Notice Comments at 5-6. 

.See APCO 700 M H z  Further Notice Reply Comment at 6: SIA 700 M H z  Funher Notice Comments at 4-5. 

See MSV 700 MH: Firrthrr Norice Cornmenu at 6 .  
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f o i l h  iii the NSA. We helievc that requiring the parties to address, as part of the NSA, how and by what 
daw thc L l  Kloch liceiiwe will offer ii handset with it seamlcssly integrated satellite solution is reasonable 
atid ma! encourage specdier development o l  such handws for public safety use. 

467. In addition to requiring the D Rlock licensee to offer at least one handset with a 
scaiiilessly integrated mellite technology, we strongly encourage the Public Safety Rroadharid Licensee 
10 worh b i t h  its constituent public safety entitic', throughout the country to facilitate the availability of a 
\met )  ot satellite-based options. Such options could include the Public Safety Broadband Licensee 
usiiig its rrlarively stronger market power to negotiate large-scale satellite sewice agreements with 
existing providers, working with the D Block licensee to negotiate for satellite service to expand or 
expedite build-out to rural areas. and exploring use of a multitude of existing and future technologies, 
including satellite-capable handset\, separate satellite-only handsets, mobile satellite base stations that can 
he deployed into ai-eas where terrestrial facilities are damaged or destroyed, etc. 

We decline to ntandate the incorporation of support for satellite communications by h e  D 468. 
Block licensee into the infrastructure of the shared network. Although such incorporation might provide 
sunie additional comiiiuniciitions capacity, if the Public Safety Broadband Licensee contracts for 
terrestrial use of satellite frequencies, it would also impose additional costs that might hinder build-out of 
the terrestrial network. A mandate for specialized support may interfere with the D Block licensee's 
ability to take advantage of commercial off-the-shelf network facilities or rely on existing CMRS 
architecture, both of which might assist greatly in making a national build-out cost effective.'x5 We 
believe that the D Block licensee and the Public Safety Broadband Licensee will he in the best position to 
detemtine whether and when satellite support within the terrestrial infrastructure is appropriate, and by 
wliat method it should be implemented. such as by negotiating a side-agreement with existing satellite 
service providers to use their excess capacity for public safety communications. 

Local Public Safety Build-out and Operation g. 

469. Background. Several comrnenters on the Frontline proposal recommend that 
participation by public safety entities be voluntary, in the sense that public safety entities could use their 
own network operating in spectrum other than the 700 MHz public safety broadband spectrum if they so 
chose.'Ix6 Commenters also recommend, however, that public safety entities he permitted to build out 
their own networks i n  the 700 MHz public safety broadband spectrum to some extent. Some argue for 
allowing public safety entities generally to choose other arrangements in the 700 MHz broadband 
spectrum either because it would promote competition among potential commercial partners to provide 
public safety entities with service at a better quality and price,'*' or because it would provide public safety 

See Verizon Wirclcss 700 MHz Public Safer! Niitrh Norice Comments at 6-14 (finding that public safety will 
rcceiw "significant hcnefits" from taking advantage of commercial off-the-shelf equipment, and also from sharing 
infrastsuciure h i t h  existing CMRS networks): ser u l o  High Tech DTV Coalition 700 MHz Public Saferj Ninrh 
Norice Comments at 10-14. 

Srr Miitortila 700 ,MHz Farilrrr Nuiicr Comments at 30 ( . ' i f  the Commission adopts Frontline's plan, public 
salet) \hould not he required to use Frontline's network. While Motorola believes that public safety would likely 
chiinse to use a purpose-build network. like thc one proposed by Frontline, public safety should not be precluded 
Srom using dmices on other carriess' networks. xi nption they already havc today, if they so choose."); Cyren Call 
700 MH:. Furriirr- Noricr Reply Cornmcnts at 22 (supporting proposal that "[nlo puhlic safety agency or entity will 
bc required to opcralt. on the network: participation is entirely voluntary based on decisions made by the same 
communication\ ot'ficiulc who decide today how local. statewide and regional communications requirements should 
he mei"). 

See Veriron Wircless 700 MH: Further Noricr Comments at 45 (asserting that Commission must ensure lhat any 
rights granted io thc D Block licensee do not foreclose opportunity for public safety entities to consider other 
(continued.. . I  
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entitie5 with greater control o i r r  their own network services, enabling them to take advantage of their 
expcrtise and knowledge to tailor their network vxv i ces  to local  need^."^ For example, APCO argues 
that the Commissiori needs to preserve local options to facilitate deployment of data systems in areas 
whcre the national network may not be deployed for many years."'" 

Discussion. We conclude that no public safety entity wi l l  be required to use the 700 
MH/ public safety broadhdnd network, and that any participation in the 700 MHz nationwide public 
d c ~ y  networh by individual public safety entities wil l  be entirely voluntary. We also conclude, however, 
that the Upper 700 MHz Band D Block licenser should have the exclusive right to build and operate the 
shared wireless broadhand network using the 700 MHz public safety broadband spectrum, except that we 
permit public hafet) entities to construct local broadband networks in the 700 MHz public safety spectrum 
in two limited circumstances subject to conditions specified below. We further conclude that public 
satcty entities bhould l~wr a limited right to build out wideband nctworks. again with conditions and 
reytrictions. 

47 I, Rights 10 Eurl? Build-our in Areu., with u Build-out Comniirnirrit. First, in an area where 
the I1 Block licensee has, i r i  the NSA, committed to build out by a certain date, but where a public safety 
entity wishes a more inimediate build-out, the public safety entity may, with the pre-approval of the 
Puhlic Safety Broadhand Licensee, have the network constructed in that area at the public safety entity's 
own expense. The network must be capable of operating on the shared, interoperable broadband network 
that operates on both the D Block licensee's commercial block and the public safety 700 MHz broadband 
spectrum, and must meet all of the same requirements and specifications as the shared network required 
under the NSA. 

broadband network at the discretion ofthe public safety entity. Under the first option, the public safety 
entity (or the Public Safety Broadband Licensee acting on i t s  behalf) may construct the network in that 
area. Upon construction, i t  must transfer the network to the D Block licensee, which shall integrate that 
network into the shared national broadband network constructed pursuant to the NSA. Under the second 
option, the public safety entity may require the D Block licensee to construct the network i n  that area 
earlier than scheduled, but the public safety entity must provide all funds necessary for the early 
construction o f  the network, including any and all additional resource and personnel costs. As with the 
first option, upon construction, the D Block licensee wi l l  operate and manage the network as an integrated 
part o f  the larger shared national broadband network. 

public safety entity must, prior to any construction, negotiate an amendment to the NSA regarding this 
part of the network, specifying ownership rights, fees, and other terms, which may be distinct from the 
analogous terms governing the shared national broadband network. Absent agreement to the contrary, the 
amendment must provide that by a date no later than the build-out date specified for that area in the NSA, 
the D Block licensee wil l  receive full ownership rights and wi l l  in turn compensate the public safety 
entity (or the Puhlic Safety Broadband Licensee, where appropriate) for the construction of the network. 
Thc right to compensation for the build-out shall be limited, again absent agreement to the contrary, to the 
cost that woiild have been incurred had the D Block licensee constructed the network itself in accordance 
(Continued lrom prebiuus pagc) 
cnrninercial partnerships, and arguing that ctjrnpetttion for emergency comrnunications services w i l l  ensure that first 
responders get the best price. quality, and capabilities that commercial companies have l o  offer). 

170. 

'M 

472. We authorize two options for implementing the early build-out o f  an area o f  the 

473. In either case. the Public Safety Broadband Licensee, the D Block licensee, and the 

See RCC 700 M f f :  Fitrrlfer Noric~ Comments at 54-55. 66. wr 

'"" APCO 700 Mtilr Fur-rher Norice Comments at 20-22. 

a\ opposed 10 hroadband operations. elsewhere i n  this Second Reporl and Order. 
Wv address the specific case of public safety entities that wish to build out networks with wideband operations, 990 
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with tlie origin~il terms and specification\ of the NSA. Thus, while the public safety entity may construct 
;I lTlort? c\pensi\r network. the D Bloch Iicensec Mil l  only be responsible for the costs of a network 
comparable to what it %auld have constructed in accordance with the original terms of the NSA, and any 
m \ t s  attributable solely t i ,  ad\ancing the date of construction will not be compensable. 

We poini out that early huild-out i n  this scenario is a right to construct only. Operations 
ma! not coniiiiencc on the network until  the network is transferred to the D Block licensee. Operations 
on early build-out networhs would then he conducted under the authority of the Public Safety Broadband 
Licensee‘\ license. i n  the same manner as an) network operations that occur following construction by 
the D Block licensec under the build-out schedule contained in the NSA. 

374. 

475. S t a ~ i n g  on the date of compensation for build-out, or on the build-out due date of the 
NSA i T  therr is no specified date of compensation, the D Block licensee may include the early build-out 
for purposes of determining whether it has met its national build-out benchmarks and the build-out 
requirements of the NSA.:’” 

We note that thc National Capital Region (NCRj has commenced construction and 
operation o f a  broadband network in the 700 MHr Rand pursuant to an experimental license and has been 
granted ii waiver in  anticipation of its application for a license to operate such system.”* The NCR 
c ~ n s i s t h  of eighteen jurisdictions: The District of Columbia, Montgomery and Prince Georges Counties of 
Maryland. and the cities of Gaithershurg, Rockville, Takoma Park, Bowie, College Park, and Greenbelt; 
Arlington, Fairfax, Loudon and Prince William Counties of Virginia, and the cities of Alexandria, Falls 
Church, Town of Leesburg, Manassas. and Manassas Park.99’ Although NCR cannot now obtain a 
license, as such license will be held by the Public Safety Broadband Licensee, nothing herein should be 
construed as preventing or limiting NCR’s ability to continue to operate the broadband network they have 
built within the 700 MHz broadband allocation (subject to NCR properly obtaining a grant of a request 
for Special Temporary Authority for such continued operation) until such time as the NCR network is 
integrated into the nationwide, interoperable broadband network in accordance with the build-out plan set 
forth in the NSA. 

NCR. in requesting the waiver to operate its broadband network, specifically represented 
that it  “fully underst[ood] and accept[ed] that a5 a result of any rulemaking changes the Commission may 
make. the NCR will have to comply with the results of such rule [sic] making and may have to do  one of 
the following to continue the use of the 700 MHz spectrum for public safety broadband wireless 
communications: 1.  Modify its proposed network. For example, we may have to change the center 
frequency of the carriers and the filters to protect narrowband operations; or 2. Change the proposed 
network. For example, we may have to change the underlying technology, and therefore, have to change 
the equipment to use a standard that is different from that chosen by the NCR (lxEVDO Rev A); or 3. 
Transition to a 700 MHz public safety national broadband wireless network that is managed by a single 
naiional licensee.”yy‘ In fact, the waiver grant to NCR was explicitly conditioned on those 

476. 

477. 

‘I5 I Parties are thus l’ree to provide that thc ownership ofthe network will remain with the constructing public safety 
eni i ty.  in whish case. the D Bloch licenser will owe no compensation for the build-out costs to that entity, and the 
netuurk u’ill not he counted toward the D Bloch licensee’s build-out requirements until the huild-out date specified 
for  that area in thc Network Sharing Agreement. 

See Request by National Capitdl Region for Waiver of the Commission’s Rules tu Allow Establishment o fa  700 
MHz. lnteroperablc 13roadbnnd Data Nelwork. WT Docket No. 96-86, Order, 22 FCC Rcd 1846 (PSHSB 
2007KNCR Waiver Order). 

,992 

‘19’ 

4u1 

Sec The National Capital Planning Act ot I % ? .  40 U~S.C. 5 7 I 

NCR W o k r  Order at 1849 ‘j E,  quoting letter (iom Bill Butler, NCR Interoperability Program, OCTO-Wireless 
Pnigrams Group. to Marlene H. Dortch. Secretary, FCC (Ian. 29, 2007) and attached e-mail from Robert L. 
I w n t i n u e d . .  . . I  
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trcpi-csentations. which are incorporated into the NCK Waiver Order as part of the conditions o f  the 
LIilller. 

J7X. We ad\ ise the Public Safety Broadband Licensee to consult NCR in negotiating the 
huild-out date for the nationwide, interoperable network, a5 the build-out plan in the NSA should allow 
NCli a reascinable t ime  t o  make an) modifications necessary to incorporate i t s  network into the 
nationwide, interoperable broadband network by the date set fonh in the NSA for build out o f  the portion 
0 1  the nationwide, interoperable broadband network in the NCR. NCR will, o f  course, be expected to 
conipl! with the requirement5 set forth herein for public safety entities exercising the right to early build 
out. and NCR shall be entitled to the siime rights and compensation as set forth herein for public safety 
entities electing to exercise their right to early huild out. 

479. Thr Spectrum Coalition would have us g ive  local public safety entities, including NCR, 
the ability t u  “opt-out” of the national, interoperable broadhand network, yet operate individual systems in  
the 700 MH2 Band. We flatly re.ject such argument; iocai public safety entities do not haqe io parIicipate 
in  the nationwide network, but they may not “opt-out” i n  favor o f  using the 700 MHz broadband 
spectrum for individual networks. As n general matter, as we have discussed above, there are numerous 
benefits t o  having a single Public Safetj Broadband Licensee.’‘)’ 

acknowledge that, even under the stringent population-based build-out requirements that we are adopting, 
there w i l l  be areas o f  the nation in which the NSA does not require the D Block licensee to build out the 
shared broadband network. I n  such areas, under the policies and procedures discussed below, we provide 
that a public safety entity may build out and operate a separate, exclusive network in the 700MHz public 
safety broadband spectrum at any time, provided the public safety entity has received the approval o f  the 
Public Safety Broadband Licensee and operates i t s  independent network pursuant to a spectrum leasing 
arrangement into which the public safety entity has entered with the Public Safety Broadband Licensee. 

Block licensee. The Public Safety Broadband Licensee must, however, provide the D Block licensee with 
notice of the public safety entity’s intent to construct in that area within 30 days o f  receipt of a request 
from a public safety entity wishing to exercise this option, and shall inform the D Block licensee of the 
public safety entity’s anticipated build-out date(s). This affords the D Block licensee the opportunity, in 
conjunction with the Public Safety Broadband Licensee, to reconsider whether the NSA should be revised 
to include a commitment to build out the area that the public safety entity has identified. Further, if 
within 30 days o f  receiving such notice the D Block licensee certifies i n  writing to the Public Safety 
Broadband Licensee that i t  wi l l  build out the shared network in the area, within a reasonable time of the 
anticipated build-out date(s), as determined by the Public Safety Broadband Licensee, then the public 
safety entity hhall not have the option of building out and operating i t s  own separate exclusive network i n  
the area. Under this circumstance, the D Block licensee, working with the Public Safety Broadband 
Licensee. must then adopt an appropriate amendment to the NSA, and such commitment would become 
enforceable against the D Block licensee as part o f  i ts build-out requirements. We note also that, as an 
alternative in such cases, thc public safety entity would be able to complete early build-out under the 
procedures we discus above. 

If the public safety entity pursues this option to build out a separate network, the Public 
Salety Broadband Licensee and public safety entity, as i t s  spectrum lessee, must file a spectrum leasing 

(Continued from previouh page) __ 
LeGraode, II. NCR Interopcrahility Program Deputy Chief Technology Officer, District of Columbia, to Dana 
Shafikr. Deput) Chicf. Puhlic Safcly and Homeland Security Bureau, FCC (Jan. 28. 2007) .  

’(” Specific to NCR, we reject such argument as inconsistent with the explicit representations they made in obtaining 
d waivcr and the very waiver condition5 themselves. 

480. Rigl1r.s to  Build Om arid Oprrute I r i  Areus wilhout u Build-out Commitment. We 

481. Under this option, the public safety entity need not obtain any agreement with the D 

482. 


